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STATEMENT OF QUESTIONS PRESENTED 


1. Did the trial court err by ruling that the prosecution 
could impeach appellant Evans with prior narcotics and petty larceny 
convictions if he testified in his own defense in a murder case inetne on 
conflicting testimonial evidence? 

2. Did the delay of almost 14 months between the arrest 
and trial of appellant Evans deprive him of his constitutional right to a 


speedy trial? 


3. Did the trial court commit prejudicial error by allowing 


the jury to consider the count of the indictment charging appellant Evans 
with first degree murder, of which he was ultimately acquitted, when no 
evidence supported this count, since its submission may have influenced 


the jury's deliberations on the remaining counts of the indictment? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20, 480 


MAURICE EVANS, 
-Appellant 
v. 
UNITED STATES OF AMERICA, 


Appellee 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal in forma pauperis from a judgment of 


conviction on July 22, 1966 for violations of Title 22, §§ 2401 and 2902 


of the District of Columbia Code (felony murder and attempted’ robbery). 
Jurisdiction of this Court to review the judgment below rests on 28 


U.S.C. §1291. 


STATEMENT OF THE CASE 


Appellant Evans was arrested on May 20, 1965, indicted 
with John B. Philson, appellant in No. 20,481, on July 26, 1965, and tried 
before Walsh, J. beginning on July 18, 1966 on his plea of not guilty (entered 
July 30, 1965) to three counts -- attempted robbery, felony murder, and 
first degree murder. On July 22, 1966, the jury returned a verdict of 
guilty o2 attempted robbery and felony murder,and not guilty of first 
degree murder. He has been incarcerated since his arrest. 

On the evening of May 19, 1965, appellants Maurice Evans 
and John B. Philson,' decedent Edward Green, and two female companions, 
Alma Hackley and Gloria Brown, met at the Ohio Bar, 14th and H Streets, 
N.E. (Tr. 55-56). After several hours, during which all were drinking 
as the guests of Edward Green (Tr. 56), the group decided to adjourn 
to an after hours club known to Evans (Tr. 58, 70). 

Shortly before midnight (Tr. 56), they drove in Green's car 
to the 600 block of Elliott Street, N.E. (Tr. 56, 160). 

When they arrived at Elliott Street ''a little after midnight,"' 


the men left the car to obtain some liquor, leaving the women behind in 


the parked car (Tr. 59, 74, 136). As the three men crossed the street, 


a fight broke out among them. In the ensuing struggle, decedent Green's 


gun, which he drew from his pocket, went off--while still in his: own hand 


(Tr. 96-97). 


The record testimony conflicts as to what happened there- 


Gloria Brown testified that she heard a noise "ike a fire- 
cracker" and a voice say "please don't kill me" (Tr. 136, 137, 148), but 
neither saw nor heard a fight or anything else. According to her testimony, 
appellant Evans yelled "split" to the two girls, and she and Alma Hackley 
left the scene without looking back (Tr. 138, 148). 

By contrast, Alma Hackley, who was sitting with Gloria 
Brown, testified that she saw a fight, saw Green with his gun in his hand, 
“heard a woman holler from out of a window," heard a shot, and saw Green 
lying on the ground (Tr. 39, 76-79). She testified that she then saw Evans 
and Philson "going through" Green's pockets (Tr. 59), and claimed that, 
after the struggle, "I got out of the car and went over to look at Edward 


1/ 
[Green]"' (Tr. 80). 


1/ The record is replete with other instances of testimonial conflict. 
Thus, one witness testified that Green was acting "peculiar" just before the 
fight (Tr. 74), while another witness said that he did not appear to be at 
all upset (Tr. 145). Similarly, the two witnesses disagreed as to how the 
individuals were seated in the car during the trip from the restaurant to 
Elliott Street. (Compare Tr. 73 with Tr. 136). 


A resident of the area, Thomas Holloway, testified that 


he was awakened by the noise of a fight, looked out his window and saw 


two men beating a third man (Tr. 185). He did not mention any women 
at the scene. 

Gloria Brown testified that thereafter she and Alma 
Hackley went to Speedy's Bar, where Evans and Philson joined them 
(Tr. 149). On the other hand, Alma Hackley testified that Evans and 
Philson met only her at the corner of 14th and H Streets that night (Tr. 
61), and that Philson told her that Evans had the money and Philson had 
the gun, but that Evans "said he did not get any money" (Tr. 63). 

Neither Philson nor Evans testified at the trial. 

Evans was arrested and charged with assault with intent to 
kill on May 20, 1965. Co-defendant John Philson was arrested on May 22, 
1965. Green died on May 27, 1965 (Tr. 122), and that day the charge 
against Evans and Philson was changed to murder. 

On July 26, 1965, a Grand Jury returned an indictment against 
the two men, charging in separate counts felony murder, first degree 


murder, and attempted robbery. 


Trial was first set for October 25, 1965. However, on 


October 8, appellant Evans requested a mental examination, and was 


committed to St. Elizabeth's Hospital. After receiving the report from 


St. Elizabeth's in December, appellant Evans was found competent to 
stand trial by Judge McGuire on January 3, 1966. 3 

A trial date of March 14, 1966 was then set. omeres on 
March 11, trial was continued to April 18 because government ae 
had other cases scheduled for trial (Transcript of May 6, 1966, p.7). 

On April 12, 1966 the trial was again Cones time 
to May 19, 1966. The reason for this delay, according to the one 
records, was "too many cases." And on May 20, 1966, the ese was 
continued for the fourth time to June 22, 1966. The court Becords bear 
the notation "assignment office" as the cause of this delay. | 

On the June date, both defendants announced "ready", but 
the United States Attorney announced that two of the prosecution witnesses 
were not present and "I can't go forward without them" (Transcript of 
June 22, 1966, p. 2). Instead of carrying the case over to the next day, 
the court accommodated counsel for all parties by continuing the case to 


a date certain--July 18, 1966 (Tr. 9), when trial actually commenced. 


At the close of the prosecution's case, counsel for 


Evans told the court that Evans wanted to take the stand in his defense, 


but felt "that it would prejudice him if the criminal record," consisting 
solely of "petty larceny and drug" offenses, was "used to impeach him" 
{Tr. 219). Therefore, Evans requested the court to exercise its dis- 
cretion and bar the prosecution from impeaching him with these prior 
convictions (Tr. 219). 

In this connection, counsel for Evans specifically directed 
the court's attention to this Court's decision in Luck v. United States, 
121 U.S. App. D.C. 151, 348 F. 2d 763 (1965), and urged the court to 
“consider all of these factors in exercising your discretion" (Tr. 220). 
Counsel emphasized that "the average jury'' might have 

"a tendency then, on their part if they learn this, 

to sit back there and say to themselves, ‘Well, I 

do not know whether Evans is telling the truth or 

not but he was once convicted with narcotics. He 

has got to be a bad egg and he probably did do that.' 

It would prejudice him, I think "' 

(Tr. 223). 

The trial judge, however, stated his belief that in Luck and 
subsequent cases "the convictions are introduced for proof of guilt" (Tr. 


221) rather than to attack the defendant's credibility. Ruling that the prior 


record could be used for impeachment purposes in this case, the judge said 


that he would carefully instruct the jury that the prior comictfans could 
be considered only for credibility purposes (Tr. 222). The judge granted 
that Evans' "point is well taken, '' but observed that "Congress in its 
wisdom controls the statute, and Congress has said that the government 
may introduce this testimony" (Tr. 222). 

In the face of this ruling, Evans declined to take the stand 
(Tr. 227), and except for calling Alma Hackley to testify that she had 
seen Green with a gun in the Ohio Restaurant earlier in the orn of 
May 20 (Tr. 278), Evans rested his case without introducing any evidence 


(Tr. 279). 


At the close of all the evidence both Evans and Philson 


moved for a judgment of acquittal on the first degree murder charge, as they 
had at the close of the government's case. Both times their aeons were 
denied (Tr. 216-217, 315). 

On July 22, 1966, the jury returned a verdict of guilty against 
both defendants to the charges of felony murder and attempted robbery, and 
a verdict of not guilty to the charge of first degree murder (Tr. 425). 

The case had been submitted to the jury the preceding afternoon 
(Tr. 412). The jury deliberated for about three and one half ee and 
requested and received a recharge on felony murder before reaching a 


verdict (Tr. 414, 418). 


On August 30, 1966, the district court permitted Evans 


to appeal to this Court without prepayment of costs. 
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STATUTES AND RULES INVOLVED 


United States Constitution, Amendment Six 


"In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, .. - WW 


D. C. Code §14-305 


"A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
been convicted of crime. The fact of conviction may 
be given in evidence to affect his credibility as a wit- 
ness or by evidence aliunde; and the party cross- 
examining him is not bound by his answers as to such 


matters. ..." 


Federal Rule of Criminal Procedure 29(a) 


"Motion Before Submission to Jury. Motions for directed 
verdict are abolished and motions for judgment of acquittal 
shall be used in their place. The court on motion of a 
defendant or of its own motion shall order the entry of 
judgment of acquittal of one or more offenses charged in 
the indictment or information after the evidence on either 
side is closed if the evidence is insufficient to sustain a 
conviction of such offense or offenses. If a defendant's 
motion for judgment of acquittal at the close of the evidence 
offered by the government is not granted, the defendant 
may offer evidence without having reserved the right." 


Federal Rule of Criminal Procedure 48(b) 


"If there is unnecessary delay in presenting the charge to 
a grand jury or in filing an information against a defendant 
who has been held to answer to the district court, or if 
there is unnecessary delay in bringing a defendant to trial, 
the court may dismiss the indictment, information or 
complaint. "' 


Federal Rule of Criminal Procedure 50 


"The district courts may provide for placing criminal 
proceedings upon appropriate calendars. Preference 
shall be given to criminal proceedings as far as 
practicable."' 


Federal Rule of Criminal Procedure 52(b) 
"Plain errors or defects affecting substantial rights 


may be noticed although they were not brought to the 
attention of the court." 


STATEMENT OF POINTS 


It Was Reversible Error To Rule That If Evans Testified In His 
Own Defense The Prosecution Could Impeach Him With Prior 
Convictions For Narcotics Possession And Petty Larceny When 
These Prior Convictions Are Unrelated To Credibility Buti W ould 
Have Severely Prejudiced Evans Before The Jury. 


A. The Trial Court Misconstrued This Court's Controlling Luck 
Decision In Ruling That It Could Not Prevent The Government 
From Using Prior Convictions For Impeachment Purposes, 
Rather Than Weighing The Importance For The Jury; To Hear 
Evans' Testimony Against Its Need To Know Of The Prior 
Convictions. 


This Court Should Rule That Since Appellant Evans' Prior 
Convictions For Narcotics Possession And Petty Larceny Have 
No Bearing On His Credibility And Their Use For Impeachment 
Purposes Would Severely Prejudice Him, These Prior Convic- 
tions Are Inadmissible. 


The Delay Of Nearly A Year And Two Months Between Evans' 
Arrest And Trial, Caused Largdy By The Government, Denied 
Evans' Constitutional Right To A Speedy Trial. 


Since There Is A Reasonable Possibility That The Jury's Deliberations 
And Verdict Were Affected By The Submission Of The First Degree 
Murder Count, It Was Reversible Error To Permit The Jury To 
Consider This Count When There Was No Evidence Upon Which The 
Jury Could Have Returned A Verdict Of Guilty On This Count. 
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SUMMARY OF ARGUMENT 


1. Under the controlling Luck and Brown decisions of this 
Court, the trial court has discretion to prevent the Impeachment of a criminal 
defendant by the prosecution with the fact of his prior convictions. In 
this case, the need for the jury to hear appellant Evans' own story is 
manifest, due to (1) the contradictions in the testimony against him, (2) 
the fact that "inferences based on unexplained acts" were "heavily operative" 
in this case, and (3) the general weakness of the evidence to support the 
verdict against him. 

Nonetheless, the trial judge held that the statute forced him 
to rule that the prior convictions were admissible to impeach Evans. 

As held by this Court's decisions in Luck v. United States 
and Brown v. United States, however, the prime test in ruling on the admis- 


sibility of prior convictions for impeachment purposes is their relevance to 


credibility. In this case, the prior convictions (petty larceny and narcotics 


possession) have little bearing on credibility, but would undoubtedly have 
a serious prejudicial impact on the jury--particularly since juries may not 


be fully capable of segregating evidence on the basis of cautionary instructions. 


These factors, plus the burdens on this busy Court by 
numerous appeals raising questions as to the admissibility of aaiios convic- 
tions, militate for a simple and workable rule that paiviconercons for 
crimes of dishonesty and false statement, which bear directly on a witness' 
credibility, are admissible to impeach him. Such a rule would serve both 
justice and judicial economy, and is compatible with the relevant statutes. 

Evans' conviction, therefore, should be nomonacis with 
directions that evidence ofhis prior convictions is not admissible. 

2. Trial in this case was postponed five times, : all but 
once at the request of the prosecution or the assignment office. Appellant 
Evans waited in jailfor his trial 14 months after his arrest, and 12 after 


his indictment. 


According to this Court, delay of more than a year gives a 


speedy trial claim ''prima facie merit.'' Moreover, this Court has decided 
that an unconstitutional delay can be caused by the workings of the judicial 
system. The delay which Evans has suffered is more than twice the delay 
found excessive by the President's Commission on Crime in the District of 


Columbia. 


While a defendant is not required to show that he has been 
prejudiced by the denial of a speedy trial, in this case it is clear that 
there has been prejudice. 

Since Evans' co-defendant made a motion for dismissal on the 
speedy trial ground which was twice denied by the district court, Evans 
should not be held to tte lteral requirement of personally raising the issue 
again at the trial, in view of the apparent futility of such an effort and 
the Court's notice and opportunity to resolve this issue. In any event, this 
Court is empowered to recognize "plain errors affecting substantial rights." 


3. Appellant Evans was indicted on a charge of first degree 


murder. The judge allowed the jury to consider this charge, even though 


there was no evidence from which the jury could have found Evans guilty 
of first degree murder, and both Evans and Philson moved for a judgment 
of acquittal on this count of the indictment. 

Evans was entitled to a judgment of acquittal on this count. 
The fact that the jury eventually acquitted him of this charge does not 
deprive the court's error of its prejudicial effect. Multi-count jury verdicts 
are unknewn quantities, and the jury may well have believed that felony murder 
was less serious than premeditated murder and reached its verdict as a 
compromise, so that there was at least a reasonable possibility of substantial 


prejudice toward Evans by reason of the unwarranted submission of this count. 
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ARGUMENT 


It Was Reversible Error To Rule That If Evans Testified 
In His Own Defense The Prosecution Could Impeach Him 
With His Prior Convictions For Narcotics Possession 
And Petty Larceny When These Prior Convictions Are 
Unrelated To Credibility But Would Have Severely Pre- 
judiced Evans Before The Jury. 


A. The Trial Court Misconstrued This Court's Controlling Luck 
Decision In Ruling That It Could Not Prevent The Prosecution 


From Using Prior Convictions For Impeachment Purposes, 
Rather Than Weighing The Importance For The Jury To Hear 


Evans' Testimony Against Its Need To Know Of The/Prior 
Convictions. 


In the landmark decision of Luck v. United States, 121 U.S. 
App. D.C. 151, 348 F. 2d 763 (1965), this Court ruled that under D.C. 
2/ 
Code §14-305 the trial court was ''not required to allow impeachment by 


prior conviction every time a defendant takes the stand in his own defense." 


Id, at 156, 348 F. 2d at 768. 


In Luck, the trial court, over objection, had permitted the 


prosecution,in a trial for housebreaking and larceny, to cross examine the 
defendant as to a prior conviction for grand larceny. This Court reversed, 
observing that "Section 305 is not written in mandatory terms. It says, 
in effect, that the conviction 'may,' as opposed to ‘shall, ' be admitted. wu 


Id, at 156, 348 F. 2d at 767-768. 


2/ D.C. Code §14-305 reads: ''A person is not incompetent to testify, in 
either civil or criminal proceedings, by reason of his having been convicted 
of crime. The fact of conviction may be given in evidence to affect his 
credibility as a witness or by evidence aliunde; and the party cross-examining 
him is not bound by his answers as to such matters. To prove the conviction 
of crime the certificate, under seal, of the clerk of the court! wherein 
proceedings containing the conviction were had, stating the fact of the con- 
viction and for what cause, is sufficient." 


Thus, the trial court has discretion to prohibit impeachment 


by prior convictions whenever a defendant testifies. In exercising this 


discretion, this Court listed the factors to be weighed by the trial 
judge: "the nature of the prior crimes, the length of the criminal record, 
the age and circumstances of the defendant, and, above all, the extent 
to which it is more important to the search for truth in a particular case 
for the jury to hear the defendant's story than to know of a prior conviction." 
121 U.S. App. D.C. at 157, 348 F. 2d at 769. 

Since the: Luck decision, this Court has given trial courts 
further guidance as to how their discretion to admit or exclude evidence 
of prior convictions should be exercised. In Smith v. United States, 123 
U.S. App. D.C. 259, 359 F. 2d 243 (1966), the Court noted that "where 
inferences founded upon unexplained acts are likely to be heavily operative, 
the court's discretion to let the jury hear the accused's story unaccompanied 
by a recital of his past misdeeds may play an important part in the achieve- 
ment of justice" Id. at 261, 359 F. 2d at 245 (conviction affirmed because 


3/ 
instructions to jury adequate, Luck point not raised). 


3/ Convictions were affirmed in three post-Luck cases, where the trial court 
refused to prohibit impeachment with prior convictions, only because the point 
was not properly raised below. Walker v. United States, 363 F. 2d 681 (D.C. 
Cir. 1966); Covington v. United States, No. 19,717 (D.C. Cir. Dec. 1, 1966); 
Hood v. United States, 365 F. 2d 949 (D.C.Cir. 1966). By contrast, Evans' 
counsel made prompt and full objection, explaining in great detail why a ruling 
in his favor was necessary to achieve justice (Tr. 219-223). 


The instant case is a classic illustration of the need for 
the trial court to exercise discretion in accordance with Luck so that the 
jury could have heard Evans' testimony without the prejudicial distraction 
of his prior convictions. 

In the first place, the testimonial evidence against Evans 
is contradictory in many respects. 

Thus, while Gloria Brown testified that she sos no struggle 


| 
because "they went across the street and I didn't see them no more" (Tr. 


136), her companion Alma Hackley described the fight in great detail (Tr. 59, 


76-79, 96-97). 
Moreover, Alma Hackley's testimony that after the struggle 
she ''got out of the car and went over to look at Edward" (Tr. 80) was flatly 


contradicted by Gloria Brown (Tr. 148), while a third witness, who saw 
4/ 
a fight out his window, did not mention two girls at the scene (Tr. 185). 


Second, "inferences based on unexplained acts" by Evans 


were "heavily operative" in this case. Cf. Smith v. United States, 123 U.S. 


4/ Other inconsistencies between the testimony of the government's two key 
witnesses, Gloria Brown and Alma Hackley, included testimony 
(1) by each that she was the last to arrive at the Ohio Restaurant 
(Tr. 68, 130); 
(2) by Alma Hackley that Philson rode in the back seat of the car 
(Tr. 56), and by Gloria Brown that he rode in the front seat (Tr. 136); and 
(3) by Alma Hackley that Green was acting ''peculiar" (Tr. 74), 
and by Gloria Brown that he did not appear to be at all upset (Tr. 145). 


App. D.C. 259, 261, 359 F. 2d 243, 245 (1966). Obviously of crucial 


significance to the case was the cause of the fight which led to the shooting, 
yet the record is silent on this issue. Similarly, the jury could have made 
a better judgment if they knew why Evans and Philson went through Green's 
pockets--if in fact they did--but no testimony was offered on this point. 

Finally, the only evidence to support the verdict of guilty 
of attempted robbery--which in turn supports the felony murder conviction-- 
is (1) Gloria Brown's statement that Evans told he he "was going to get 
some liquor" and "some money" from Green (Tr. 132), (2) Alma Hackley's 
testimony that she saw Evans and Philson "going through" Green's pockets 
after the fight (Tr. 59) (Gloria Brown did not see the three men after they 
left the car (Tr. 136)), and (3) Alma Hackley's testimony that Evans subse- 
quently told her “he did not get any money" (Tr. 63). 

In this context, Evans understandably desired to testify in 
his own eee But Evans' counsel stressed the defendant's dilemma: 

"Your Honor, at this time I am confronted with a 


problem on behalf of the defendant Evans. He would 
like to take the stand in his own behalf but he has a 


5/ Initially, Evans told the trial court that he would take the stand (Tr. 225). 
Evans reversed his decision only after the trial court specifically advised him 
that "the Government will be allowed to cross-examine you and to ask you 
about the convictions" (Tr. 226-227). 
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prior criminal record. He feels that it would 

prejudice him if the criminal record were used 

to impeach him " (Tr. 219).6/ 

Defense counsel then apprised the court that Evans' prior 
record consisted of "petty larceny and drug offenses, '' and he specifically 
directed the lower court's attention to the Luck case and to the contra- 
dictions present in the testimony of the prosecution's witnesses (Tr. 219-221). 

The trial court, however, distinguished Luck and its progeny 
on the ground that "in those cases the convictions are introduced for proof 
of guilt" (Tr. 221), while here he would caution the jury "not to’ consider 


7/ 
this as proof of guilt" (Tr. 222). 


While Evans' "point is well taken," the court felt he was 


"in the wrong forum, You should be before Congress, arguing that question" 
(Tr. 221), since "Congress in its wisdom controls the statute, and Congress 
has said that the government may introduce this testimony" (Tr. 222). Ul- 
timately, the trial court concluded that "the Government is entitled" to 
introduce Evans' prior convictions since they were not being introduced for 


“proof of guilt" (Tr. 222). 


6/ Counsel for Evans was quite explicit in portraying the prejudice to Evans 
inherent in the prior convictions. "There might be a tendency then, on their 

[the jury's] part if they learn this, to sit back there and say to themselves, ‘well, 
I do not know whether Evans is telling the truth or not, but he was once 
connected with narcotics. He has got to be a bad egg and he probably did do 
that.' It would prejudice him, Ithink " (Tr. 223)- 


7/ The prejudicial impact of the trial court's error is not cured by instructions 
that the jury not consider prior convictions as any proof of guilt, for, as discussed 
infra, p.24, "cautionary instructions. . .do not give the accused adequate 
protection." Awkard v. United States, 122 U.S. App. D.C. 165, 169-170, 352 

F., 2d 641, 675-640 (1965). —ti(‘i‘ 


By this colloquy, the trial court revealed a belief that, in 


spite of Luck and subsequent cases, it had no discretion to prevent the 


8/ 


introduction of evidence of prior convictions for impeachment purposes. | 

This Court's recent decision in Brown v. United States, No. 
20, 041 (D.C. Cir. Nov. 10, 1966), underscores the trial court's miscon- 
ception of its responsibilities under Luck. In Brown, this Court reversed a 
conviction of assaulting a police officer because the judge, in ruling the 
accused's prior conviction admissible for impeachment purposes, did 
not base his ruling on the "individualized considerations" discussed in 
Luck but instead "spoke of an 'abstract' belief that those with prior con- 
victions are likely to commit perjury because they fear the effect the 
prior conviction will have on their sentence should they be convicted again." 
Id. at p. 6. 

Similarly, the notion that Evans' only recourse was to Congress, 
which ostensibly "said that the government may introduce this testimony," 
bespeaks an abdication of the trial court's discretion which would render 
Luck "meaningless" and cause a return "to the automatic impeachment rule 


Luck sought to change." Brown, supra at p. 6. 


8/ To be sure, the trial court in its ruling used the phrase ‘in its 
discretion" (Tr. 222). A full reading of the colloquy (Tr. 219-228) shows, 
however, that the trial judge actually believed that he could only exclude 
evidence of prior crimes if introduced to prove guilt, not if it was introduced 
to attack credibility. 


In sum, the trial judge's misunderstanding of the Luck 
decision led him into an erroneous and prejudicial ruling. This Court 
should, therefore, reverse Evans' conviction because it was obtained 
through proceedings tainted with prejudicial error. 

B. This Court Should Rule That Since Appellant Evans' Prior 
Convictions For Narcotics Possession And Pett Larcen 
Have No Bearing On His Credibility And Their Use For 


Impeachment Purposes Would Severely Prejudice Him, 
These Prior Convictions Are Inadmissible. 


In Brown v. United States, No. 20,041 (D.C. Cir. Nov. 10, 
1966), this Court reversed a conviction of assault because, whether viewed 
as a case where prejudice outweighs relevance to credibility on 3 one 
where it would be better to hear the defendant than not, the prior conviction 


[for assault] should have been ruled inadmissible." Id. at p. 8 (emphasis 


supplied). 


The Court emphasized that in ruling on the admissibility of 


prior convictions for impeachment purposes, the trial judge 


“should focus on just how relevant to credibility ia 
particular conviction may be. While one who has 
recently been convicted of perjury might well be’ 
suspected of lying under oath, the fact that a de- 
fendant accused of assault has already been convicted 
of assault has no such bearing on credibility." Id. 
at pp. 6-7. 


See also Stevens v. United States, No. 19,983, p. 4(D.C. Cir. Oct. 20, 


1966)(conviction affirmed per curiam without opinion)(Fahy, J. dissenting: 


"perhaps the evidence of a prior criminal record should be limited to a 
conviction which bears clearly on credibility--perjury, for example a 
In Brown, as in this case, the factual circumstances were such that this 
Court directed the district court to hold the prior conviction inadmissible 
because it was clear that the prior conviction was not relevant to the 
question of credibility. 

The facts of this case exemplify the prejudicial impact of 
prior convictions on an accused's right to defend himself. At the same 
time, they demonstrate that these prior convictions provide no yardstick 
for measuring credibility. 

In the case at bar, appellant Evans' prior convictions were 
for petty larceny and possession of narcotics (Tr. 219). Neither class of 
offense relates to a defendant's truth-telling propensities. 

Yet especially the narcotics conviction could well be viewed 
by the jury as proof that Evans is a ''bad egg'' who by reason of his prior 
9/ +A defendant's credibility may be tested by means other than prior con- 
victions. Juries are well aware of the pressure on an accused to tell a story 
which exonerates him, even if they are not aware of his past conduct. See 
Brown v. United States, No. 20,041, p. 7(D.C. Cir. Nov. 10, 1966); Note, 


Procedural Protections of the Criminal Defendant, 78 Harv. L. Rev. 426, 
441 (1964). 


-23- 


conduct was more likely to have committed the offense charged in this 

0 
indictment. oe December 1963, Evans was convicted of possession of 
narcotics and, as a narcotics user, was sent to the government hospital 
in Lexington, Kentucky. He was released in February 1965. Tf the 
prosecution could impeach Evans with this prior conviction, the status of 
narcotics addiction would serve as supporting proof of guilt of the murder 
charges here. 

But the mere status or condition of naxcotics addiction (albeit 
evidenced by a conviction for narcotics possession) is not a crime, and 
should not be used to discredit a witness, especially one who is making an 
effort to remain free of drugs. Cf. Robinson v. California, 370 U.S. 660 
(1962) (condition of narcotics addiction may not be made a Grime: "we hold 
that a state law which imprisons a person thus afflicted as a criminal. °° 
inflicts a cruel and unusual punishment in violation of the Fourteenth 


11/ 
Amendment"). 


10/ Thus, a "habit which can cost $30 a day or more almost inevitably leads to 
‘criminal means to support it," and "the law-abiding citizens of the District thus 
become the victims of drug abuse as addicts shoplift, rob, and burglarize to pay 


for their habit.'' Report of the President's Commission on Crime in the District 
of Columbia, 564 (1966). 


1l/ As the Report of the President's Commission on Crime sn the District of 
Columbia, 579, 584 (1966), urged, "the vital goal of any narcotics legislation is 


to successfully treat the addict. . . Federal and local laws must be revised so 
as to encourage treatment and rehabilitation rather than punishment."' Surely 
the use of an archaic rule of evidence to facilitate other convictions by aid of 
an accused's prior narcotics convictions emphasizes "punishment" rather than 
"treatment and rehabilitation." 


(cont'd. on following page) 
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To be sure, courts have traditionally attempted to min- 


imize the prejudicial impact of evidence introduced for limited purposes 


by giving the jury cautionary instructions, as the judge offered to do in 


this case (Tr. 222). 

But despite cautionary instructions, juries may be unable 
to segregate evidence of a prior record introduced for impeachment pur- 
poses. They may view it insteed as supporting substantive proof that the 
defendant is guilty of the crime for which he is then standing trial. See 
Note, Procedural Protections of the Criminal Defendant, 78 Harv. L.Rev. 
426, 441 (1964). 

As perceived by this Court, 


"Even cautionary instructions 'cannot prevent the 
jury from considering prior actions in deciding 
whether appellant has committed the crime charged. 
The courts need not rest on the assumption that juries 
can compartmentalize their minds and hear things for 
one purpose and not for another.''' Pinkney v. United 
States, 363 F. 2d 696, 698 (D. C. Cir. 1966), citing 
Awkard v. United States, 122 U.S. App. D. C. 165, 


(cont'd. from preceding page) 
Compare the Narcotic Addict Rehabilitation Act of 1966, P. L. 89-793, Nov. 

8, 1966, designed to "provide for the treatment and rehabilitation of narcotics 
addicts" who are charged or convicted of crimes. The act contains civil 
commitment provisions and "the alternative of postconviction commitment" 
for treatment. "These procedures mark a fundamental reorientation toward 
the problem of narcotics addiction" away from "punitive solutions" and 

toward "medical and rehabilitative measures." H. Rep. No. 1486, 1966 U.S. 
Code Cong. & Ad News 5989, 5992, 5993. 


Similarly, this Court's refusal to accept chronic alcoholism as a crime 
instead of as a sickness requiring treatment rather than punishment, Easter v. 
District of Columbia, 361 F. 2d 50 (D.C. Cir. 1966), militates against the use 
of an addict's prior conviction of a narcotics offense for impeachment purposes 
in a trial for an unrelated offense. 
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169-170, 352 F. 2d 641, 645-646 (1965) (Cross- 
examination of defendant's character witnessesias to 
defendant's prior arrests improper. "Cautionary 
instructions, copiously provided by the trial judge 
in this case, do not give the accused adequate DOK 
tection"). 


The Supreme Court has recognized the prejudicial impact 
on the jury of knowledge of an accused's prior convictions. Ina per curiam 
opinion, the Court reversed a conviction for dispensing drugs without a 
prescription because some jury members had read newspaper accounts 
which referred to defendant's prior record. Marshall v. United States, 
360 U.S. 310 (1959). The admission of the fact of prior convictions 

"not only permits the prosecutor to throw doubt 

upon the defendant's testimony regarding the facts 

of the case being tried, but also may result in | 

casting such an atmosphere of aspersion and dis- 

repute about the defendant as to convince the jury 

that he is an habitual lawbreaker who should be 

punished and confined for the general good of the 

community." Pinkney v. United States, 363 F. 2d 

696, 698 (D. CG. Cir. 1966). 

The inherent prejudice of evidence of prior convictions, coupled 
with the inability of juries to '"compartmentalize their minds, ' makes it 


clear that this Court should exercise its supervisory powers, decisively 


and now, to prevent the admission of such inflammatory evidence in all in- 


stances except those where it is probable that the fact of a prior conviction 


reasonably bears on the credibility of the defendant. 


In pertinent part, the governing statute provides that 
“the fact of conviction may be given in evidence to affect his credibility 


as a witness.” D. C. Code §14-305 ( emphasis supplied). The only 


legitimate purpose for such evidence recognized by the statute is ''to affect 


his credibility.” Whenever such past convictions inherently do not "affect 
credibility," but are inherently prejudicial to the defendant, they need not 
and should not be admitted under the statute. 

Since the Luck case in May, 1965 established that prior con- 
victions were not automatically admissible for impeachment purposes and 
listed the factors which should be considered by the trial court in ruling on 
their admission, this Court has been forced to consider the question no less 

12/ 
than seven times. 

The difficulties of the Luck rule are highlighted by this case. 
Trial counsel was informed that his "point is well taken" but ''you are in 
the wrong forum. You should be before Congress, arguing that question," 


"Congress in its wisdom controls the statute, and Congress has said that 


the government may introduce this testimony" -- Luck notwithstanding (Tr. 221-222) 


_12/ In addition to the present proceeding, this point was before the court in 

the following cases: Walker v. United States, 363 F. 2d 681 (1966); Hood v. 
United States, 365 F. 2d 949 (1966); Stevens v. United States, No. 19,983, Oct. 
20, 1966; Brown v. United States, No. 20,041, Nov. 10, 1966; Covington v. 
United States, No. 19,717, Dec. 1, 1966; Young v. United States, No. 20, 269, 
argued Jan. 17, 1967, sub judice (all cases tried after this Court's Luck decision). 
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To avoid such misunderstandings, this Court should now 


establish a simple, workable rule regarding the admissibility of prior 


convictions. 
Such a rule might well be fashioned after Rule 21 of the 
Uniform Rules of Evidence. It forbids the use of prior convictions for 
impeachment purposes unless the prior conviction was for a See which ; 
13 


involved "dishonesty or false statement", Uniform Rules of Evidence 21. 


Under this Rule, only convictions for crimes which bear directly ona 
witness' credibility are admissible for impeachment renee Convictions 
for perjury, subornation cf perjury, suppression of testimony ne bribery, 
conspiracy to procure absence of witnesses, barratry, forgexy, uttering 
forged instruments, bribery, suppression of evidence, false preteneeee 
cheating and embezzlement could, therefore, all be saci for impeach- 
ment purposes since they may logically bear on credibility. See Note, Other 
Crimes Evidence at Trial, 70 Yale L. J. 763, 775 n. 73 (1961). 

As Mr. Justice Walter Schaefer of the Illinois Supreme Court 
has put it, if prior convictions are admitted for impeachment purposes, 
13/ This Court has already cited the Uniform Rules with approraie Brown v. 
United States, No. 20,041, Nov. 10, 1966, p.6, n. 8; Luck v. United States, _ 
121 U.S. App. D. C. 151, 156 n.8; 348 F. 2d 763, 768 n. 8 (1965). Cf. Stevens 
v. United States, No. 19,983, p. 4(D. C. Cir. Oct. 20, 1966) (Fahy, J. 


dissenting: 'perhaps the evidence of a prior criminal record should be limited 
to a conviction which bears clearly on credibility--perjury, for example. "').. 
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"The danger is great that the jury may convict the 
defendant because he is a bad man,. .. Is there 
anyone who doubts what the effect of this evidence 
in fact'is on the jury? If we know so clearly what 
we are actually doing, why do we pretend that we 
are not doing what we clearly are doing?" 
'wWhenithe accused takes the stand in his own behalf, 
he should,in my opinion, be subject to impeachment 
only by proof of past crimes which directly bear on 
testimonial deception, such as perjury.'' Schaefer, 
Police Interrogation and the Privilege Against Self- 
Incrimination, 61 Nw. U. L. Rev. 506, 512 (1966); 
See also Griswold, The Long View, 51 ABA J 1017, 
1021 (1965). 


In short, a rule limiting impeachment to crimes involving dis- 
honesty and false statements would fulfill the competing goals of providing 
the jury with relevant information concerning the defendant's credibility 
asa Sree nee ‘minimizing the prejudice inherent in informing the 
jury of other misconduct of the defendant. 

In striking a proper balance between the need for the jury to 
hear a defendant's testimony and the jury's need to know of his past record, the 


ends of justice should allow a defendant to testify unimpeded, except when 


14/ At common law, a person convicted of a crime was disqualified to 

testify as a witness inatrial. The inability of convicted criminals to testify 

as witnesses became a.burden on third persons who needed such testimony. 

3 Wigmore, Evidence §519 (3d ed. 1940). Asa liberalizing measure, therefore, 
practically every jurisdiction, including the District of Columbia (text atn.2 , 
suvre ), passed statutes removing the testimonial disqualification for persons 
convicted of crime. 


his prior record consists of crimes involving dishonesty and false statement-- 


crimes which may be relevant to the question of credibility. In those cases 
involving past mendacity or dishonesty, the trial judge should weigh the 

particular circumstances carefully before ruling. In all other instances, 

however, both justice and judicial economy now warrant a simple and 

workable rule of exclusion, known to the bar and capable of effective implementation 
in the run of criminal trials. 

This case should therefore be remanded with directions that 
Evans' prior convictions be held inadmissible. 

In order to avoid any reflection on past convictions, such a rule 
might well be made of prospective application only. See Linkletter v. Walker, 
381 U.S. 618, 636-638 (1965) (Mapp rule not to be retrospective. In determining 
the application of a judicial rule, court must consider "interests inthe ad- 


ministration of justice and the integrity of the judical process"). 


tl. The Delay Of Nearly A Year And Two Months Between Evans' 


Arrest And Trial, Caused Largely By The Government, Denied 
Evans' Cmstitutional Right To A Speedy Trial. 


The Sixth Amendment guarantees that an accused ina 


criminal case shall "enjoy the right to a speedy and public trial."" Complementing 


this right, Rule 48(b) of the Federal Rules of Criminal Procedure grants 


the trial court discretion to dismiss an indictment "if there is unnecessary 


delay in bringing a defendant to trial, '' and Rule 50 provides that "preference 


shall be given to criminal proceedings as far as practicable." 


As the Supreme Court recently held, the right to a speedy 


"is an important safeguard to prevent undue and 
oppressive incarceration prior to trial, to minimize 
anxiety and concern accompanying public accusation 
and to limit the possibilities that long delay will 
impair the ability of an accused to defend himself.'' 
United States v. Ewell, 383 U.S. 111, 120 (1966) 
(delay between arrest and conviction not unreasonable 
where due to reversal of first trial). 


In Hedgepeth v. United States, 364 F. 2d 684, 685(D. C. Cir. 
1966), this Court held that a speedy trial "claim has prima facie merit, in 
view of the lapse of more than a year between appellant's arrest and trial." 


Hedgepeth was arrested May 7, 1964, indicted June 22, 1964, and brought 
15/ 
to trial on May 12, 1965--a delay of just over a year. 


15/ Since most of the delay in Hedgepeth was attributable to the defendant, 
rather than "negligence or callous indifference to the requirement of speedy 
trial," his right to a speedy trial was not abridged, even though ''the long 
delay in trial is deplorable, particularly since appellant was in jail for want 
of bail." 364 F. 2d at 688. Ina parallel case involving the same defendant, 
the Court again found no denial of a speedy trial for essentially the same 
reasons, although the delay (14 months between indictment and trial) is a 
‘troublesome one” "unusually long for this District--and requires us to give 
close scrutiny to the other factors.'"' Hedgepeth v. United States, 365 F. 2d 
952, 954, 955 (D. C. Cir. 1966). 


Under these criteria, there has been a prima facie denial 


of a speedy trial in this case 'in view of the lapse of more than:a year 


between appellant's arrest and trial." Upon examination of the circum- 
stances inthis case, it is apparent that appellant's constitutional rights 
have been abridged. | 

Trial of Evans and Philson was first set for October 25, 
1965. On October 8, Evans exercised his right to demand a mental 
examination, and was declared competent to stand trial on January 3, 1966. 
Thereafter, successive trial dates in March, April, May, and June 1966 
were cancelled--all at the request of the prosecution or the assignment 
office. 

The following chronology shows the "callous indifference" 
of the assignment system and the prosecution to Evans' right toa speedy 
trial: 

. .. Trial date of October 25, 1965 continued soni 

report on Evans' mental condition; on January 6, 1966, 

trial set for March 14, 1966; 

. .. Trial date of March 14, 1966 continued to April 

18, 1966, because "Mr. Caputy has other cases: 


scheduled for 3/14/66" (Transcript of May 6, 1966, p.7); 


. . . Trial date of April 18, 1966 continued to May 19, 
1966, because there were ''too many cases"; 


_ . . Trial date of May 19, 1966 continued to June 22, 
1966 because of "Assignment Office"; 


- - . Trial date of June 22, 1966 continued to July 18, 

1966, because of absence of government witnesses 

(Transcript of June 22, 1966, p. 2). 

From his arrest in May 1965 until now, Evans has remained 
behind bars. By the most generous accounting, only 70 days of delay can 
be attributed to Evans" own assertion of his right to a mental examination. 
Cf. Hedgepeth v. United States, 364 F. 2d 684, 688 (D. C. Cir. 1966)("'The 
passing of such a considerable length of time, no matter who is 'at fault,' 
should act as a spur to'the Government to seek prompt trial. If the Govern- 
ment is lax in this regard, it is appropriate to take the earlier period into 
account in determining whether there has been a denial of the right to a 


speedy trial “) . 


To be sure a five to four decision by this Court in King v. 


United States, 105 U.S. App. D. C. 193, 265 F. 2d 567 (1959), cert. denied, 
359 U.S. 998 (1959), held that a delay of 140 days, 60 of which had been 
requested by defense counsel, did not deprive defendant of a speedy trial 
when the remainder of the delay was due to the crowded condition of the 
court calendar. But the Court cautioned that ''too much heed to practicalities 
may encroach upon the individual's rights."" Id. at 195, 265 F. 2d at 569. 
But Evans' constitutional rights here have been eroded by the 


“practicalities of the assignment system: 


. . . Here, the delay is two and one half times longer 
than in King. : 


. . . Here, only a small portion of the delay is attributable 
to appellant, while in King, almost half was caused by King. 


. . « Here, some of the delay was due to government 


counsel, while in King no delay was caused by govern- 
ment counsel. 


Actually, in the recently released Report of the President's 
Commission on Crime in the District of Columbia, pp. 255, 256 (1966), 
the Commission "found excessive delay throughout the processing of criminal 
cases in the District of Columbia" although "swift and certain pustice isa 
virtually unchallenged goal."' The delay found excessive by the President's 
Commission amounted to an average of 5.6 months between aoe and trial, 
and an average of 4.3 months between indictment and trial. 1a, at 257. 

Appellant Evans languished in jail for 14 months’ between his 
arrest and trial, and 12 months between his indictment and trial--well over 
twice the delay found "excessive" by the President's Commission. 


In this case, the denial of a speedy trial cannot be brushed 


aside as unprejudicial to Evans. In the first place, the command of the 


Sixth Amendment is unconditional--"the accused shall enjoy a right to a 
speedy trial." When there has been an unreasonable delay in bringing a 


defendant to trial, as here, no showing of specific prejudice is necessary. 
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Indeed, as this Court noted in Hedgepeth, 
"the very assumption of the Sixth Amendment is that 
unreasonable delays are by their nature prejudicial. 
It is not generally necessary for the defendant to dem- 
onstrate affirmatively how he has been prejudiced by 
an unreasonable delay.'' 364 F. 2d at 687, n.3. 
See also United States v. Lustman, 258 F. 2d 475, 478 (2d Cir. 1958), 
cert. denied, 358 U.S. 880 (1958) (''we think that a showing of prejudice is 


not required when a criminal defendant is asserting a constitutional right 


under the Sixth Amendment"); Petition of Provoo, 17 F.R.D. 183, 203 


(D. Md. 1955) ("prejudice is presumed, or necessarily follows, from long 


delay"). 

But in any event, the delay in trial did prejudice Evans. The 
case against him is not strong, resting almost completely upon the often 
conflicting testimony of witnesses, rather than upon physical evidence (see 
supra,pp.17-18}. In Taylor v. United States, 99 U.S. App. D.C. 183, 186, 238 
F. 2d 259, 262 (1956), this Court held that a delay of almost six years between 
commission of the offenses and trial, even if due to defendant's imprison- 
ment in another state, constituted a denial of a speedy trial. According 
to this Court, 

"Nor can it be said that the lack of a speedy trial 

did not harm appellant, for the possibility of serious 


prejudice existed here under circumstances disclosing 
a 'weak' case. .. .The long lapse of time between 


the commission of the offenses and the trial, the incar- 

ceration of appellant throughout the entire interim, 

and the resulting handicap to the procurement of 

witnesses who might have supported appellant's alibi 

or any other defense, must ey have handicapped 

the preparation of a defense.' 
See also Nickens v. United States, 116 U.S. App. D. C. 338, 343, 323 F. 
2d 808, 813 (1963) (Wright, J., concurring: "Memory grows dim with 
the passage of time. Witnesses disappear. With each day, the accused 
becomes less able to make out his defense. "') (Nine month period between 
arrest and conviction at second trial not a denial of a speedy trial). 

Admittedly, Evans never formally moved to dismiss his 
indictment for lack of a speedy trial. But any such motion would have been 
futile since his co-defendant, John B. Philson twice made such a motion, 
and was twice denied (Tr. 3-8), thus distinguishing this case from cases 
which hold that a defendant's failure to raise the issue of a speedy trial is 
a waiver of his right to complain. E.g., United States v. Lustman, 258 
F. 2d 475, 478 (2d Cir. 1958), cert. denied, 358 U.S. 880 (1958); Smith v. 
United States, 118 U.S. App. D.C. 38, 41, 331 F. 2d 784, 787 (1964). Since 


the trial court was apprised of the inexcusable delay, and denied Philson's 


motions on this ground, similar motions by Evans were fruitless and pointless, 


and were unnecessary to permit the trial court to rule on the matter in the 


first instance. 
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In any event, Rule 52(b) of the Federal Rules of Criminal 


Procedure empowers the District Court, or the Appellate Court, to notice 


"plain errors or defects affecting substantial rights" even though they 
were not brought to the attention of the court. See Inge v. United States, 
123 U.S. App. D.C. 6, 9, 356 F. 2d 345, 348 (1966) ("the jury was 
erroneously instructed. . .hence, although the instructions we discuss 
were not challenged at trial, we think they constitute plain error affecting 
substantial rights which we may redress under Rule 52(b) of the Federal 
Rules of Criminal Procedure "'). 

Above all, it would indeed mock justice if Evans, having been 
denied a speedy trial, was now denied the opportunity to raise the issue on 
appeal merely because he had failed to join in Philson's unavailing motions 
below. As the Supreme Court observed in Fay v. Noia, 372 U.S. 391, 441 
(1963), 

"Surely no fair-minded person will contend that those 

who have been deprived of their liberty without due 

process of law ought nevertheless to languish in prison. 

Noia, no less than his co-defendants Caminito and Bonino, 

is conceded to have been the victim of unconstitutional 

state action. Noia's case stands on its own; but surely 

no just and humane legal system can tolerate a result 

whereby a Caminito and a Bonino are at liberty because 

their confessions were found to have been coerced yet 


a Noia whose confession was also coerced, remains 
in jail for life" 
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Since There Is A Reasonable Possibility That The Jury's Deliberations 
And Verdict Were Affected By The Submission Of The First Degree 
Murder Count, It Was Reversible Error To Permit The Jury To 
Consider This Count When There Was No Evidence Upon Which The 


Jury Could Have Returned A Verdict Of Guilty On This Count. 


A criminal defendant has a mandatory right to a judgment of 
acquittal at the close of the case for the prosecution on any count whenever a 
prima facie case has not been established. The trial judge has no discretion 


to reserve his ruling. Cephus v. United States, 117 U.S. App. D.C. 15, 19, 


324 F, 24 893, 897 (1963) ("a judgment of acquittal is mandatory, if the 


Government's case is insufficient"). See also Federal Rules of Criminal 


16/ 
Procedure, Rule 29(a). 


Rather, the trial court must decide "whether on the 
evidence, giving full play to the right of the jury to determine credibility, weigh 
the evidence, and draw justifiable inferences of fact, a meneonanle mind 
might fairly conclude guilt beyond a reasonable doubt. If he concludes that 


upon the evidence there must be such a doubt in a reasonable mind, he must 


16/ Rule 29(a) reads: "Motion Before Submission to Jury. Motions for directed 
Some are abolished and motions for judgment of acquittal shall be used in their 
place. The court on motion of a defendant or of its own motion shall order the 
entry of judgment of acquittal of one or more offenses charged in the indictment 
or information after the evidence on either side is closed if the evidence is 
insufficient to sustain a conviction of such offense or offenses. If a defendant's 
motion for judgment of acquittal at the close of the evidence offered by the 
government is not granted, the defendant may offer evidence without having 
reserved the right." 
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grant the motion." Curley v. United States, 81 U.S. App. D.C. 389, 392, 
160 F. 2d 229, 232 (1947), cert. denied, 331 U.S. 837 (1947) (mail fraud 
prosecution, motion properly denied). 

Ifa trial judge erroneously submits a count to the jury which 
is not prima facie supported by evidence, the judge is allowing "'the jury to 


speculate guilt without evidence or to stray into pure surmise, bias, or 


prejudice." Cooper v. United States, 94 U.S. App. D.C. 343, 345, 218 F. 


2d 39, 41 (1954). 

In this case, appellant Evans was charged with first degree 
murder, felony murder, and attempted robbery. But the evidence offered 
by the prosecution, taken in its most lurid light and resolving all conflicts 
against appellant, showed ons a possible attempt to rob with a killing 
consequent to the robbery attempt. There was no evidence of malice or 
premeditation from which the jury could have found appellant guilty of first 
degree murder. According to the evidence, appellant was unarmed, was 
unaware of the fact that Green had a gun, and had no preconceived plan or 
intention to kill Green. Indeed, the fatal shot was fired when the gun was in 
Green's hand. Notwithstanding, the trial court denied appellant's motion for 
a judgment of acquittal'on the first degree murder count and submitted all 


counts of the indictment to the jury (Tr. 216-217, 315). 


To be sure, the jury returned a verdict of not guilty of 
first degree murder, but guilty on the other two counts. 

Nonetheless, the court poied prejudicial oo by 
allowing the jury, on this charge, "to speculate guilt without eee a 

A jury verdict is an unknown quantity. It may reflect simply 
a selection from among the possible verdicts. It may be an expression of 


sympathy on the part of the jury. It may be, and often is, the product of 


compromise. In this case, we know only the the jury deliberated almost 


four hours and needed instructions repeated as to the felony murder charge 
(Tr. 414, 418). Under these circumstances, the jury may well have believed 
that felony murder was less serious than a premeditated, ee cold- 
blooded murder, and reached the verdict as a compromise. | 

| Thus, a recent decision by the Second Circuit soca a 
petition for habeas corpus because of the "reasonable possibility" that the 
accused was prejudiced by the erroneous submission to the jury of a charge 
of first degree murder, even though the prisoner was ultimately acquitted 
of that charge. In United States v. Wilkins, 348 F. 2d 844 (2d Cir. 1965), 
cert. denied, 383 U.S. 913 (1966), the prisoner had been beeaecniee times 


in the state courts on the same indictment for the murder of his wife. At 


both the first and third trials, the jury returned a verdict of guilty of 
second degree murder. The Second Circuit held that the jury's verdict in 
the first trial amounted to an acquittal of the charge of first degree murder 
so that its submission in the second and third trials constituted double 


jeopardy, and denied the accused due process because "'there was a reasonable 


possibility that the conduct of the trial and the deliberations of the jury were 


affected by the fact that Hetenyi was indicted, prosecuted and charged with 
first degree murder. .. .The question is not whether the accused was 


actually prejudiced, but whether there is reasonable possibility that he 
17/ 
was prejudiced."’ 348 F. 2d at 864. 


In the instant proceeding, plainly "there is a reasonable 
possibility" that defendant Evans was substantially prejudiced by the sub- 


mission to the jury of a count ofthe indictment on which there was no evidence. 


Conclusion 


For the foregoing reasons, the verdict and judgment of the 


17/ Several state courts have held it prejudicial to submit a charge to the jury 
when there is no evidence to support it even though the accused is not convicted 
of the erroneously submitted charge. See Tate v. People, 125 Colo. 527, 247 P. 
2d 665 (1952); Gipe v. State, 165 Ind. 433, 75 NE 881 (1905); People v. Marshall, 
366 Mich. 498, 115 NW 2d 309 (1962); People v. Stahl, 234 Mich. 569, 208 NW 
685 (1926); Clark v. State, 131 Neb. 370, 268 NW 87 (1936) (All homicide cases 
in which the lower court was reversed because the jury was erroneously per- 
mitted to consider a first degree murder charge when there was no evidence 

to support a verdict of guilty on that charge). 


court below should be reversed, and appellant granted such other and 


further relief as may be proper. 
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BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellants were tried on July 18-22, 1966, before Judge 
Leonard Walsh and a jury, on a three-count indictment 


(1) 
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charging felony murder [first degree], premeditated and 
deliberate murder [first degree] and attempted robbery. 
Verdicts of guilty were returned by the jury on the first 
and third counts, and appellants were acquitted on the 
count charging premeditated and deliberate murder. The 
jury reported its inability to agree upon punishment with 
regard to either appellant, and, on August 26, 1966, Judge 
Walsh sentenced appellants each to life imprisonment 
upon their felony murder convictions and one to three 
years’ imprisonment for attempted robbery. These con- 
solidated forma pauperis appeals, timely filed, have fol- 
lowed. Because the appeals in part involve the period of 
time between indictment and trial, we devote the first 
section of this counterstatement to the events occurring 
prior to trial. 


Proceedings Prior to Trial 


The incident giving rise to appellants’ convictions oc- 
curred in the early morning hours of May 20, 1965. 
Evans was arrested upon an assault with a dangerous 
weapon warrant in the late evening of that day; Philson 
was arrested on a robbery warrant on May 22. Since 
the victim lived for one week after the shooting, the 
charges were not increased to first degree murder until 
the victim died on May 27. On that day both appellants, 
represented by retained counsel, waived a preliminary 
hearing in the Court of General Sessions, and were held 
pending action of the Grand Jury. Pre-trial bail was not 
allowed in this capital case. 

The Grand Jury returned its indictment on July 26, 
1965, and appellants each entered pleas of not guilty at 
their arraignments on July 30. Trial was set for October 
28. On October 8, appellant Evans moved for a mental 
examination, and his motion was granted by then Chief 
Judge McGuire on October 18. At the conclusion of the 
60-day examination period, specifically on December 17, 
1965, the Superintendent of Saint Elizabeths Hospital by 
letter indicated the Hospital’s opinion that Evans was 
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presently competent to stand trial, and was without men- 
tal disorder both at the time of the examination and of 
the alleged offense. Chief Judge McGuire entered his or- 
der certifying Evans’ competency, to which there was no 
objection, on January 3, 1966 and set the trial for March 
14, 

On March 11, a continuance was granted to April 18, 
the jacket notation indicating that “Mr. Caputy [the As- 
sistant United States Attorney to whom the case had been 
assigned] has other cases scheduled for 4-18-66 and Mr. 
Caputy is ill.” The trial was again continued on April 
12 to May 19; the jacket entry for April 12 reads “Trial 
date con’t. to 5-19-66—too many cases scheduled for 
4-18-66. (per Assign. Ofc.)” 

A further continuance occurred on May 20. The jacket 
indicates “Trial date con’t. to 6-22-66. (per Assign. 
Ofc.)” On June 22 the case was again continued to July 
18; the jacket notes that the continuance resulted from 
the “request of Mr. Ianni [appellant Evans’ trial attor- 
ney], who is going on vacation.” * The trial did commence 
on July 18, 1966. 

Appellant Philson (not Evans) had moved to dismiss 
the indictment for lack of a speedy trial in late April, 
1966. His motion was denied by Judge Sirica on May 6. 
The motion was renewed (again by Philson only) prior 
to trial, and denied by the trial judge at the commence- 
ment of the trial. (See tr. 3-8.) 


1 Apparently the second half of the jacket notation is inaccurate, 
for, as appellant Philson points out at page 8 of his brief, Mr. 
Caputy later informed Judge Sirica that he had not, in fact, been 
ill. Nevertheless, the fact that the prosecutor had other conflicting 
trial dates for the week of March 14 is not in doubt. 


2 See tr. 8-9. Mr. Ianni explained the final continuance thusly: 


“The last time this case was set for trial, which was June 22, 
on that particular day I announced ready and it did not appear that 
we were going to get on. 

“So Judge McGuire wanted to carry it over. I had represented 
to the Judge that I had planned on being out of town on vacation. 

“So, rather than carry it over, he continued it to today, which 
was a date selected by everyone. .. .” (Emphasis added.) 
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Proceedings at Trial 


Alma Grace Hackley was the initial Government wit- 
ness, and testified that on the evening of May 19, 1965, 
she had entered the Ohio Restaurant, located at 14th and 
H Streets, Northeast, at approximately 9:30 or 10:00 
P.M. (Tr. 55-56). The witness at the restaurant was in 
the company of Miss Gloria Brown, a subsequent Govern- 
ment witness, the two appellants, and Edward Green, the 
eventual victim of the shooting (Tr. 56). Green was ac- 
commodating these individuals by purchasing liquor for 
them (Tr. 56, 69); Miss Hackley noticed that Green had 
a sum of money with him (Tr. 56). The full party left 
the restaurant between 11:30 P.M. and midnight (Tr. 
56), apparently upon appellant Evans’ suggestion (Tr. 
70, 86). Prior to leaving the restaurant, the witness had 
observed that Green possessed a gun (Tr. 57, 69-70, 94). 
The party entered Green’s automobile and Green drove 
them—with Evans directing (Tr. 58, 70)—to the 600 
block of Elliot Street, Northeast, apparently for the pur- 
pose of procuring alcoholic refreshment (Tr. 57). Miss 
Hackley then reported that both appellants and Green left 
the automobile, and were crossing the street when Evans 
struck Green (Tr. 58, 73, 76-77). Philson held Green 
from the rear while Evans struck him from the front; 
there was a “tussle”; the witness then heard a shot and 
saw Green lying on the ground (Tr. 58-59, 77, 79, 94). 
Following the firing of the shot, Miss Hackley saw both 
appellants going through Green’s pockets (Tr. 59). Then 
appellants and the witness fled toward 14th Street (Tr. 
59). Miss Hackley did not see the gun when the shot 
was fired (Tr. 96). When she saw appellants later at the 
corner of 14th and H Streets, Philson had the gun (Tr. 
64), but denied having the money, as did Evans (Tr. 63, 
83). 

Officer Robert C. Barraclough of the Ninth Precinct 
appeared for the sole purpose of testifying that on May 
20. 1965, he had been assigned in part to Casualty Hos- 
pital (Tr. 102). Pursuant to that assignment, the officer 


= 
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saw Edward Green in the emergency room of the Hos- 
pital, and searched Green’s clothing. His search did not 
disclose the presence of Green’s pistol (Tr. 103-04). 

Doctor Linwood L. Rayford, the Chief Deputy Coroner 
in the District of Columbia (Tr. 107), whose qualifica- 
tions as a medical expert were stipulated (Tr. 108), tes- 
tified that he performed an autopsy on the body of Ed- 
ward Green on the date of his death, May 27, 1965 (Tr. 
108, 122). The doctor reached the opinion that the cause 
of death had been “a gunshot wound of the abdomen and 
chest” (Tr. 109, 118). 

The testimony of Gloria Brown began the second day 
of the trial. Miss Brown had been at the Ohio Restau- 
rant on the evening of May 19, 1965, together with both 
appellants, Miss Hackley and the deceased (Tr. 130). 
Miss Hackley and Green had been together first at the 
restaurant; then appellant Evans joined them, after which 
the witness joined the three. Finally, appellant Philson 
came to the table where the other four were seated (Tr. 
141-42, 152). Some time after 10:00 P.M., the party left 
the restaurant and went to Elliot Street (Tr. 181, 133). 
Prior to their arrival at Elliot Street, appellant Evans 
told the witness that he was going to get some liquor and 
money from Green (Tr. 131-33, 155). After they arrived 
at Elliot Street, both appellants and Green left the auto- 
mobile (Tr. 186, 146). They crossed the street, and, 
while the witness did not observe the occurrence in or 
across the street, she heard a noise which “sounded like a 
firecracker” (Tr. 136-87). At this point she heard Green 
say the words: “please don’t kill me” (Tr. 187, 188). 
Then, Evans yelled “split!” to the two women sitting in 
the automobile (Tr. 188, 148). The witness and her com- 
panion left the car, and went towards 14th Street (Tr. 
148). Later that evening they saw appellants again at a 
restaurant named “Speedy’s” (Tr. 149). 

Officer Cavalle J. McDonald of the Ninth Precinct tes- 
tified to discovering the semiconscious Green lying on the 
steps in a hallway at 624 Elliot Street at approximately 
12:30 A.M. on May 20, 1965 (Tr. 160-62). The officer 
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observed a small puncture wound on Green’s left side (Tr. 
162). According to Officer McDonald, Green kept repeat- 
ing words to the effect “please don’t hit me again” (Tr. 
163). A search of Green and the area failed to produce 
Green’s identification, his gun, or his money (Tr. 164-65, 
169). 

Thomas Holloway, who lived at 621 Elliot Street, 
Northeast, at the time of the incident, testified that after 
he had retired, he was awakened by noises made by three 
men who were engaged in a fight on the ground outside 
hig window. According to Holloway, the man on the 
ground kept “begging them not to beat him any more” 
(Tr. 185). Holloway went outside to assist the injured 
man [Green], and by the time he came outside, Green had 
dragged himself into a hallway across the street (Tr. 
186). 

Detective Richard A. McCaffrey of the Ninth Precinct 
testified that he saw Green at Casualty Hospital on May 
20, 1965 and observed the gunshot wound and noted that 
Green seemed in great pain at the time (Tr. 188-89). 
The detective again visited the hospital at approximately 
11:30 P.M. that night after Evans had been arrested. At 
that point Green identified Evans as one of his attackers 
(Tr. 199). Two days later, after Philson had been ar- 
rested, Green identified Philson as the other assailant 
(Tr. 202). Hearsay objections as to each appellant’s iden- 
tification were overruled by the court (Tr. 198), but the 
jury was instructed not to consider Green’s identification 
of one appellant against the other (Tr. 199). 

The Government rested its case at this juncture, and 
tendered its remaining witnesses who had not been called 
to the defense (Tr. 214-17). Motions for judgment of 
acquittal on both the murder counts of the indictment. on 
behalf of both appellants, were denied by the court (Tr. 
216-17). 

Prior to the commencement of the defense case, appel- 
lant Evans’ counsel indicated that Evans desired to tes- 
tify, but was fearful of the introduction of his prior con- 
victions, which involved larceny and narcotics offenses. 
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After a full hearing out of the presence of the jury, the 
court ruled “in its discretion” (Tr. 222) that the convic- 
tions might be introduced if Evans testified since they 
were not acts of violence (Tr. 220), and thus would not 
be introduced in a manner that might indicate Evans’ 
guilt of the violent crimes for which he was on trial (Tr. 
221-22). The court indicated that a limiting instruction 
would be given with regard to the introduction of the im- 
peaching evidence if Evans took the witness stand (Tr. 
222). As it turned out, neither appellant testified. 

Appellant Philson first called his brother-in-law (Tr. 
229) Ralph Day. Day testified that Philson and the Gov- 
ernment’s first witness, Alma Hackley, had been living 
together prior to the date of the offense (Tr. 229). About 
three weeks following the shooting, the witness saw Miss 
Hackley and Philson’s brother Willie James in Speed’s 
Restaurant (Tr. 230-81). While in the restaurant, ac- 
cording to Day, James and Miss Hackley became em- 
broiled in an argument which culminated in James strik- 
ing Miss Hackley (Tr. 231). At this point, Day recalled 
Miss Hackley as stating to James “Go ahead and beat me. 
I have got one in jail and the other on the way” (Tr. 
232). She further said that Philson did not have any- 
thing to do with the incident (Tr. 283). 

Miss Lydie Day, Philson’s sister (Tr. 268), was then 
called, and her testimony was that on May 19, 1966 she 
had come to court for the trial in this case (the trial date 
was continued) and sat in assignment court with Miss 
Hackley, who told her that Philson had nothing to do with 
the shooting, but that Evans and Green had “scuffled” 
over the gun, which had fired (Tr. 270). Philson’s case 
was thus concluded. He himself had earlier indicated 
that he did not desire to testify in his own defense (Tr. 
226-27) . 

Appellant Evans called only Miss Hackley, the Govern- 
ment’s first witness. in his defense, and only for the pur- 
pose of demonstrating that the gun which the witness had 
earlier seen in Green’s possession was probably the one 
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with which the shooting later was effected (Tr. 278-79). 
Evans then rested. 

The Government recalled Miss Hackley in rebuttal. She 
denied making the statements which had been attributed 
to her by the defense witnesses, both in Speed’s Restau- 
rant three weeks after the incident and in court on May 
19, 1966 (Tr. 285-89). She also denied living with Phil- 
son prior to the shooting (Tr. 288). 

After the testimony had been concluded, renewed mo- 
tions for judgments of acquittal were denied (Tr. 315). 
Defense requests for instructions on self-defense and in- 
toxication were denied (Tr. 318-15). After the court’s 
instructions, the jury returned verdicts—as to each ap- 
pellant—of guilty on the first and third counts of the in- 
dictment, specifying felony murder and attempted rob- 
bery, and not guilty as to count two, premeditated and 
deliberate first degree murder (Tr. 424). The jury was 
unable to agree on punishment, and, eventually, the court 
sentenced each appellant to life imprisonment. 


CONSTITUTIONAL PROVISIONS AND STATUTES 
INVOLVED 


The Sixth Amendment to the United States Constitu- 
tion, provides: 


In all criminal prosecutions, the accused shall enjoy 
the right to a speedy and public trial, by an impar- 
tial jury of the State and district wherein the crime 
shall have been committed, which district shall have 
been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation; 
to be confronted with the witnesses against him; to 
have compulsory process for obtaining witnesses in 
his favor, and to have the assistance of Counsel for 
his defense. 


Title 14, District of Columbia Code, Section 305, pro- 
vides: 


A person is not incompetent to testify, in either 
civil or criminal proceedings, by reason of his having 
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been convicted of crime. The fact of conviction may 
be given in evidence to affect his credibility as a wit- 
ness, either upon the cross-examination of the wit- 
ness or by evidence aliunde; and the party cross- 
examining him is not bound by his answers as to 
such matters. To prove the conviction of crime the 
certificate, under seal, of the clerk of the court 
wherein proceedings containing the conviction were 
had, stating the fact of the conviction and for what 
cause, is sufficient. 


Title 22, District of Columbia Code, Section 2401, pro- 
vides: 


Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in perpe- 
trating or attempting to perpetrate any offense pun- 
ishable by imprisonment in the penitentiary, or 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate any arson, as defined 
in section 22-401 or 22-402, rape, mayhem, robbery, 
or kidnapping, or in perpetrating or attempting to 
perpetrate any housebreaking while armed with or 
using a dangerous weapon, is guilty of murder in 
the first degree. 


Title 22. District of Columbia Code, Section 2403, pro- 
vides: 


Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree. 


Title 22, District of Columbia Code, Section 2901, pro- 
vides: 


Whoever by force or violence, whether against re- 
sistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less 
than six months nor more than fifteen years. 
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SUMMARY OF ARGUMENT 
I 


Appellant Evans’ position that 14 D.C. Code § 305 
(1961) should be further narrowed by this Court to allow 
impeachment of criminal defendants only by convictions 
for previous crimes involving certain types of dishonesty 
or false statement is not well taken. It is submitted that 
such an appellate predetermination of which crimes qual- 
ify for impeachment, and which do not, would abrogate 
the rule of discretion established by the Luck decision, 
and substitute in its stead an automatic rule to be applied 
by trial judges without regard for other facts and cir- 
cumstances. Such a rule would not comport with the 
obvious intent of Congress as expressed in its impeach- 
ment statute, and is therefore not warranted. In any 
case, it is apparent that such a rule would not aid appel- 
lant Evans in this case for the convictions which would 
have been introduced if Evans had testified did at least 
implicitly involve overtones of dishonesty and thus im- 
ported a perceptible relation to a witness’ credibility. 

Appellant Evans’ alternative contention that the trial 
judge failed to exercise, or exercised improperly, his dis- 
cretion under Luck is equally without merit for it is clear 
from the record that the judge’s discretion was properly 
exercised. The mere fact that Evans decided not to tes- 
tify after the judge made his decision does not render the 
court’s exercise of discretion less than adequate. 


II 


Appellant Evans never raised the speedy trial problem 
in the lower court and has thus waived the right to raise 
it here. Neither appellant has demonstrated anything 
more than the fact that an unfortunately long period of 
time (one year between indictment and trial) intervened 
before appellants were tried. No specific showing of preju- 
dice has been made, nor has a reasonable likelihood of 
prejudice been demonstrated, and the delay was not so 
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long as to constitute a denial of the right to a speedy 
trial in itself or raise an inference of prejudice. Appel- 
lants have further failed to show that the delay was “ar- 
bitrary, purposeful, oppressive or vexatious.” A sizeable 
portion of the period resulted from appellant Evans’ men- 
tal examination and from his own requested continuance. 
Little, if any, of the interval is attributable to the prose- 
cutor; most of the delay resulted from the lower court’s 
overly crowded calendar. In view of all these cireum- 
stances, it is submitted that appellants have failed to 
demonstrate anything more than a long delay, and thus 
have failed to demonstrate the denial of the right to a 
speedy trial. 


Til 


Appellants’ argument that they were prejudiced by the 
court’s refusal to grant a judgment of acquittal on the 
premeditated and deliberate murder count, even though 
the jury eventually acquitted appellants on that count, is 
premised on the contention that the evidence was insuf- 
ficient to permit a finding of guilt on that charge. Ap- 
pellee disputes that premise and contends that the evi- 
dence outlined infra, considered in the light most favor- 
able to the Government, permitted a finding of guilt on 
the common law murder count. Assuming the premise 
of the argument, however, appellee submits that the 
jury’s acquittal on the count precludes any finding of 
prejudice, especially under the facts and circumstances of 
this case. The two murder counts embraced completely 
separate offenses which were not only entitled to separate 
consideration, but which the jury was required to consider 
separately under the court’s instructions. In fact, the 
instructions precluded consideration of the common law 
murder count if the jury first found appellants guilty of 
felony murder. In these circumstances, an inference that 
the jury perhaps compromised its verdict is highly specu- 
lative, as is the correlative inference of prejudice. 
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ARGUMENT 


Both appellants contend that they were denied their 
rights to a speedy trial under the Sixth Amendment and 
that the count of the indictment charging premeditated 
and deliberate murder was improperly and prejudicially 
submitted to the jury. These issues are treated in sec- 
tions II and III of this brief, infra. In addition, appel- 
lant Evans challenges the trial court’s ruling that if he 
had testified, he might have been impeached by evidence 
of his prior convictions. This contention, applicable to 
Evans only, is treated in section I. 


I 


The Lower Court Properly Exercised Its Discretion 
Within the Requirements of the Luck Decision 


(Tr. 219-228) 


Appellant Evans exhorts this Court to “extend” its 
Luck decision * to an across-the-board proscription against 
all impeachment of criminal defendants by use of their 
prior convictions except as the previous convictions in- 
volve certain kinds of dishonesty or false statements.* In- 
stead of reliance upon the exercise of the trial court’s in- 
formed discretion in each individual case, appellant Evans 
would have this Court exercise its “supervisory powers” 
and declare with precision which offenses may be used for 
impeachment purposes and which may not. Thus, rather 


3 Luck v. United States, 121 U.S. App. D.C. 151, 348 F.2d 763 
(1965). 


+It is unclear whether appellant Evans would limit impeachment 
to prior crimes involving both dishonesty and false statements or 
simply to either one trait or the other. The Commissioners on 
Uniform State Laws’ Uniform Rule of Evidence 21, which appel- 
lant Evans cites at page 27 of his brief, states the rule in the dis- 
junctive. Yet at page 28, Evans speaks of a rule “limiting im- 
peachment to crimes involving dishonesty and false statements.” 
And at page 29 of the brief the proposed rule is expressed both in 
the conjunctive and disjunctive. For purposes of this brief, appellee 
assumes that appellant Evans intended his proposed rule to apply 
to offenses involving either “mendacity or dishonesty.” 
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than extend the Luck rule, appellant Evans would abro- 
gate its rule of discretion entirely in favor of a rigid rule 
of rote, under which only previously approved offenses 
would qualify for impeachment. Needless to say, Evans’ 
prior convictions for petit larceny and possession of nar- 
cotics do not appear on the approved list.® 

Alternatively, appellant Evans appears to argue that 
even if the rule of discretion is once again to receive this 
Court’s approbation, the record indicates that the court 
below did not exercise the required quantitative amount or 
qualitative type of discretion in this case. Appellee dis- 
agrees with both propositions. In its view the Luck deci- 
sion reached the outer limit of this Court’s power to re- 
strict the pertinent Congressional statute;* further ju- 
dicial curtailment of the prosecutor’s ability to impeach a 
criminal defendant by utilization of his prior convictions 
could be accomplished only by a holding that such im- 
peachment is constitutionally unfair.’ And with regard 
to appellant Evans’ alternative contention, it is submitted 
that the record demonstrates that the court below exer- 
cised its discretion within the standards required by Luck 
and succeeding cases.° Merely because a trial judge exer- 
cised his discretion in favor of impeachment does not 
mean that he exercised no discretion at all, or that he did 
so improperly. 


5 See appellant Evans’ Brief, p. 27. 
614 D.C. Code § 305 (1961), reproduced supra pp. 8-9. 


? The constitutional argument against such impeachment seems 
once and for all to have been buried by the Supreme Court in 
Spencer v. Texas, 87 Sup. Ct. 648 (1967). See this Court’s opinion 
in Trimble v. United States, 369 F.2d 950 (D.C. Cir, 1966). 


SSce Smith v. United States, 123 U.S. App. D.C. 259, 359 F.2d 
243 (1966); Walker v. United States, 363 F.2d 681 (D.C. Cir. 
1966); Hood v. United States, 365 F.2d 949 (D.C. Cir. 1966) ; 
Trimble Vv. United States, supra note 7; Stevens v. United States, 
370 F.2d 485 (D.C. Cir. 1966); Brown v. United States, No. 20041, 
D.C. Cir., decided November 10, 1966; Covington v. United States, 
No. 19717, D.C. Cir., decided December 1, 1966. 
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Appellee contests the theory that section 305 permits a 
judicial pre-determination of which criminal offenses 
qualify under its terms, and which do not, assuming con- 
victions for offenses which are triable to a jury. See 
Pinkney v. United States, 363 F.2d 696 (D.C. Cir. 1966). 
It is doubted that the plain meaning of a legislative en- 
actment can be so manipulated merely because it does 
seem that conviction for certain crimes may relate more 
clearly to a witness’ credibility than other offenses.? The 
nature of the crime involved is a fact to be taken into 
consideration by the trial judge when exercising his dis- 
cretion, Luck v. United States, supra note 3; Luck re- 
quires no more than that, and it is submitted that the 
statute precludes any more than that. 

However, even assuming that it were in the power of 
an appellate court to declare prospectively that impeach- 
ment under section 305 could include only convictions for 
crimes involving dishonesty or false statement, it appears 
that appellant Evans would not benefit from such a pro- 
spective pronouncement. Aside from the fact that a pro- 
spective rule would preclude retrospective application to 
Evans himself, see Evans’ Brief p. 29, it appears that the 
offenses for which he had previously been convicted in- 
cluded within them implied if not explicit traits of dis- 
honesty. Certainly one who commits a lareeny evinces in 
himself a dishonest character trait. Certainly a juror in 


® Appellee does not, for example, doubt the fact that conviction 
for assault bears less upon a testifying defendant’s credibility 
than would a previous conviction for perjury. Cf. Brown v. United 
States, supra note 8, at slip op. 6-7. But that simple fact does not 
mean that conviction for assault does not bear at all upon credibility. 
And neither does it alter the fact that the Congress, in enacting 
section 305, made no distinction between classes of offenses, but 
merely created the rule of impeachment for those persons who had 
been “convicted of crime.” 


10 In the instant case the trial judge did consider the nature of the 
prior crimes, and indicated that if the previous offenses had in- 
volved violent actions, he would preclude their use, on the theory 
that such impeachment would prove to be too prejudicial in this 
violent-crime trial. See tr. 222. 
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a subsequent criminal trial where such a person testified 
would desire to know, in determining whether or not to 
believe the defendant, that at least on one occasion the 
man was a thief. It seems that such a fact would be of 
probative value to a juror facing a credibility determina- 
tion. 

While admittedly not so clear, it is submitted that con- 
viction for narcotics offenses, at least those relating to 
addiction (such as possession of drugs), bears a percept- 
ible and probative relation to a testifying defendant’s 
credibility, because addicts are usually associated with 
dishonest (rather than violent) criminal behavior. C7. 
Vauss v. United States, 365 F.2d 956 (D.C. Cir. 1966). 
As appellant Evans himself, quoting from the Report of 
the D.C. Crime Commission,” points out, narcotics ad- 
dicts “shoplift, rob, and burglarize to pay for their habit.” 
Certainly Evans’ criminal record supports the proposition 
that narcotics users steal and commit other dishonest 
crimes to pay for their habit. 

Thus, even if appellant’s position that only crimes of 
dishonesty or false statement should be subject to im- 
peaching utilization under the statute is accepted, it is 
submitted that Evans’ prior offenses in this case qualified. 
Clearly, those offenses related probatively to his credibil- 
ity, and, even under appellant’s own test (see Brief p. 
25), were properly subject to use for impeachment pur- 


Ses. 

Alternatively, Evans urges that the trial court did not 
exercise his discretion consistent with the requirements of 
the Luck decision. An examination of the record demon- 
strates this assertion to be false. 

At the outset of the defense case, counsel for Evans at 
the bench requested the court to allow his client to testify 
without impeachment by his previous larceny and nar- 
cotics possession convictions (Tr. 219). After a hearing 
the court ruled that Evans, if he testified, would be sub- 


1 Appellant Evans’ Brief p. 23 n. 10; Report of the President’s 
Commission on Crime in the District of Columbia 564 (1966). 
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ject to such impeachment, primarily on the ground that 
the nature of the crimes was such that their introduction 
would not prove overly prejudicial. The court indicated 
that if the offenses had been of a violent nature, then it 
would have curtailed the prosecutor’s right to impeach 
Evans’ testimony because the crimes being tried were vio- 
lent in character (Tr. 221-22). The court further indi- 
eated that it would probably exclude impeachment of any 
defendant whose record consisted of the same type of 
crime for which he was on trial (Tr. 222). Finally, the 
judge stated that if Evans testified and was impeached 
the normal limiting instruction would be given the jury.” 
The court’s ruling was specifically entered “in its discre- 
tion” (Tr. 222). 

It is true that at least partially as a result of the 
court’s decision appellant Evans did not testify. How- 
ever. it strenuously submitted that the propriety of a 
trial judge’s ruling on prior-conviction impeachment 
should not be made to depend on whether or not a de- 
fendant in the end decides to testify. A trial judge either 


correctly exercises his discretion in a Luck context, or 
he abuses it, at the time of the ruling; the quality of his 


12 Evans’ brief abounds with suggestions that juries are unable 
to segregate purposes for which evidence is introduced and that it 
is a foregone conclusion, known in some intuitional manner, that 
impeachment evidence would necessarily be considered by the jury 
as proof of guilt. Appellee possesses no empirical data on the 
question, and suggests that neither does anyone else who has never 
been inside a jury room. Certainly the law is replete with instances 
where juries are instructed to consider evidence for one purpose and 
not another, or against one defendant and not a co-defendant. 
E.g., Drew Vv. United States, 118 U.S. App. D.C. 11, 331 F.2d 85 
(1964); Bracey v. United States, 79 U.S. App. 23, 142 F.2d 85, 
cert. denied, 322 U.S. 762 (1944). Indeed, the Supreme Court 
recently indicated its reaffirmation of the principle that juries are 
very well able to follow instructions of trial judges, and refused to 
imply “a general distrust . . . of the ability of juries to approach 
their task responsibly and to sort out discrete issues given to them 
under proper instructions by the judge in a criminal case” or to 
accept “the proposition that limiting instructions can never purge 
the erroneous introduction of evitlence or limit evidence to its 
rightful purpose.” Spencer v. Texas, supra note 7 at 654. 


17 


ruling does not increase or decrease depending upon the 
defendant’s decision made in light of, and after, the 
judge’s decision.* 

The court’s discretion in this case was invoked pursu- 
ant to the Luck decision; it was exercised with regard to 
a number of factors, the most important of which was the 
fact that the prior crimes were not of a violent nature 
and, therefore, would not overly prejudice the defense. 
It is submitted that the standards of discretion created 
in Luck were properly followed and that it cannot be said 
on review that the court abused its discretion. 


Il 


Appellants’ Speedy Trial Rights Were Not Abridged 
(Tr. 8-9.) 


Both appellants contend that their Sixth Amendment 
right to a speedy trial was abridged by the 14 month pe- 
riod between the offense and trial. Appellant Evans did 


not seek dismissal of the indictment in the lower court for 
lack of a speedy trial; appellant Philson twice unsuccess- 
fully moved for dismissal on speedy trial grounds, Thus, 
it is apparent that appellant Evans has waived his right 


131¢ is suggested, with no implication intended that the instant 
case involves such a situation, that it would not be a difficult 
matter for a defendant to create an almost perfect Luck record by 
initially stating his desire to testify but for the possibility that he 
might be impeached if he took the stand. In a case where such a 
defendant’s prior convictions involved recent offenses of dishonesty, 
and it was reasonably predictable that a trial judge would therefore 
allow impeachment, the defendant after the judge’s ruling could 
quite easily inform the court that he had decided in light of the 
ruling not to testify. Thus, the impression would be created on the 
record that the decision not to testify was prompted solely by 
reason of fear of impeachment when a number of other factors 
might have realistically caused the decision. It is not suggested that 
Evans in the instant case so manipulated the record; that question 
can never be confidently answered. These possibilities are pointed 
out only as support for our position that the trial judge’s decision 
should be judged on the factors he considered at the time he made 
the decision, and not with regard to whether or not the defendant 
eventually decided to testify. 
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to raise the point in this Court. Mathies v. United 
States, No. 20026, D.C. Cir., decided February 3, 1967; 
James v. United States, 104 U.S. App. 263, 261 F.2d 381 
(1958), cert. denied, 359 U.S. 930 (1959) .** 

Appellant Philson, however, has not waived his right to 
a speedy trial, and, thus, an examination of the interval 
between offense and trial is warranted.* Between offense 
and indictment slightly more than two months passed. 
Surely this period, in itself, is in no manner objectionable. 
Mathies v. United States, supra; see Hood v. United 
States, supra note 8. Between the return of the indict- 
ment and the commencement of the trial eight days less 
than one year intervened. It is this period which both 
appellants particularly attack as indicative of the denial 
of their speedy trial rights. 

At appellants’ arraignment on July 30 the original trial 
date was set for October 28, 1965.2° Prior to that date, 


14Evans in his brief seeks to avoid the ramifications of the 
waiver rule by contending that Evans’ defense counsel must have 
known that speedy trial motions would have been futile since Phil- 
son’s had been unsuccessful. There is, of course, nothing in the 
record to support such speculation. There is also nothing in the 
record to support an equally reasonable bit of speculation: that 
Evans’ counsel did not seek dismissal on speedy trial grounds 
because Evans had contributed several months of the delay by 
moving successfully for a mental examination to determine com- 
petency and sanity. Also, the final month of the period between 
indictment and trial was apparently caused by Evans’ counsel’s 
desire not to alter his vacation plans. See note 2 supra. 


15 Tf the Court is of the opinion that the waiver rule is not appli- 
cable in this case to appellant Evans, we request that the considera- 
tions treated in the succeeding paragraphs of this section be deemed 
as applying also to appellant Evans, except where otherwise noted. 


16 At the time of these events the District Court was operating 
under a trial date system, whereby at or near the time of arraign- 
ment a fixed future trial date was selected and set. Usually ap- 
proximately two months intervened between arraignment and the 
original trial date. The trial date was in this case set three months 
in advance of arraignment, which is probably explainable by the 
fact that the District Court operates with a reduced number of 
judges through the summer months. 

Recently, the District Court has amended its Rule 87, so that now 
cases originally are placed on one of three calendars (ready, re- 
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on October 8, appellant Evans moved for a mental exami- 
nation, which motion was granted by order of October 18. 
A 60-day commitment to Saint Elizabeths Hospital was 
ordered for purposes of the examination. The Hospital 
reported by letter dated December 17 that Evans was 
competent and sane, and then Chief Judge McGuire cer- 
tified an order adjudging Evans’ competency on January 
3, 1966. A new trial date was selected—March 14, 1966. 
Thus a period of almost eight months, from July 26, 
1965 to March 14, 1966, elapsed from the return of the 
indictment to the first actual trial date scheduled after 
appellant Evans’ mental examination at Saint Elizabeths 
Hospital. It is submitted that none of this interval is 
attributable to the fault of the prosecutor; that much of 
it resulted from appellant Evans’ own motion for a men- 
tal examination; and that the remainder from adminis- 
trative problems naturally attending a trial court inun- 
dated with over 900 criminal cases awaiting trial.“ 
Between March 11 and the trial, four continuances oc- 
curred. The final continuance apparently resulted, at 
least in part, from appellant Evans’ counsel’s vacation 
plans. See note 2 supra, which indicates the assignment 
judge’s inclination to carry the trial over to the next day 
but for defense counsel’s representations concerning his 
vacation plans.’* Of the three other continuances, two 


serve, and master), and the cases are tried in order from the ready 
calendar as they are certified to it. Under this practice, a future 
date is not selected at the time of arraignment. The aim of the new 
system is to insure that only cases actually ready for trial will be 
called for trial, and to eliminate long series of continuances, with 
resulting inconvenience to parties and witnesses, such as admittedly 
plagued the trial of the instant case. 


17 Report of the President’s Commission on Crime in the District 
of Columbia 246 (1966). 


18 Appellant Philson contends that since this delay and the original 
delay resulting from Evans’ mental examination were in no way 
caused by him, he stands in a far better position than does his co- 
appellant, Admitting that Philson’s position is better than Evans 
does not mean that Philson’s is good, or that the delays that Evans 
caused may not be utilized to explain the interval with regard to 
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were ordered by the assignment office simply because 
there were no judges available to try the case. The re- 
maining continuance, the first following the selection of 
the new trial date after appellant Evans’ mental exami- 
nation, was ordered since the prosecutor to whom the case 
was assigned for trial had too many other pending trials. 

From this factual amalgam one observation is perti- 
nent. It is apparent that the prosecution was no more 
responsible for the delay than the defense, and that 
neither was responsible for most of the interval. The 
greater portion of the period intervening between indict- 
ment and trial was caused by unavailability of judges, 
which is a normal, if unfortunate, adjunct to the opera- 
tion of a volume court in a large city plagued with an 
abundance of crime. 

In any case, it is clear that this delay, of about a year 
between indictment and trial, does not make out a speedy 
trial deprivation in itself. Hedgepeth v. United States, 
365 F.2d 954 (D.C. Cir. 1966); see United States v. 
Ewell, 388 U.S. 116 (1966). Appellants must specifically 
demonstrate that they have been prejudiced by the delay, 
by specifying witnesses or evidence known to have disap- 
peared or to have been lost, United States v. Ewell, supra 
at 122, or at least demonstrate “the likelihood, or at least 
the reasonable possibility that [they have] been preju- 
diced by the delay.” Hedgepeth v. United States, 364 
F.2d 684, 687 (D.C. Cir. 1966). See Powell v. United 
States, 122 U.S. App. D.C. 229, 352 F.2d 705 (1965). 
And it must appear that the delay was “arbitrary, pur- 
poseful, oppressive or vexatious.” Smith v. United States, 
118 U.S. App. D.C. 38, 41, 331 F.2d 784, 787 (1964) 
(en banc). 

Neither appellant has been able to demonstrate any 
sort of specific prejudice, as each is apparently required 


Philson. While he did raise the speedy trial problem in the lower 
court, Philson never filed a motion for a severance (see tr. 6), and 
thus would appear to have “waived” the right to claim separate 
consideration in regard to the delays which his co-defendant caused. 
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to do under the Ewell decision. Appellant Evans points 
to the fact the Government’s case was not strong (an al- 
legation which appellee most vigorously disputes, at least 
insofar as the felony murder and attempted robbery 
counts are concerned), Brief for Evans, p. 34; and out- 
side of the fact of incarceration ® during the pre-trial 
period, appellant Philson candidly admits his inability to 
show prejudice, Brief for Philson, p. 13.” It is submitted 
that appellants have quite obviously failed to demonstrate 
a reasonable possibility of prejudice from the delay, and, 
therefore, their prayer for reversal and dismissal of the 
indictment must fail. 

Moreover, without regard to the fact that appellants 
have been unable to show any likelihood that they have 
been prejudiced, they have in no way demonstrated that 
the delay was “arbitrary, purposeful, oppressive or vexa- 
tious,” Smith v. United States, supra. As indicated ear- 
lier, a portion of the interval was requested by Evans’ 
trial counsel. See Mann v. United States, 113 U.S. App. 
D.C. 27, 304 F.2d 394 (1962); King v. United States, 
105 U.S. App. D.C. 193, 265 F.2d 567, cert. denied, 359 
U.S. 998 (1959). Only a small part of the period, if any, 
was attributable to the prosecutor. Much of the delay 
was caused by the assignment system itself. See King 
v. United States, supra. These circumstances do not en- 
tirely overcome the fact that an unfortunately long delay 
took place in this case, but they are circumstances which 
must be considered in determining of appellants have met 
the test which the Smith case poses. It is submitted that 
delay in this case certainly was not arbitrary or purpose- 


29It should be pointed out that neither appellant remained in- 
carcerated prior to trial as a result of his inability to afford the 
premium on a bail bond; rather, bond pending trial was denied out- 
right in this capital case. F.R. Crim. P. 46(a)(1). 


20 Without attempting to belittle Philson’s position, it does seem 
that a claim of prejudice based upon the speculated “benefit of the 
pre-Christmas leniency of juries,” Brief, p. 13, in this brutal murder 
case is a bit far-fetched. 
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ful, and was oppressive only from the standpoint that ap- 
pellants remained in jail for the period. Add to this the 
fact that it has not in any manner been shown that the 
delay prejudiced their defense, and it is quite clear that 
appellants’ constitutional right to a speedy trial has not 
been abridged. Appellants have shown a delay, perhaps 
overly long in retrospect, but not of sufficient length to 
create automatically a denial of the right. They have 
shown nothing more, and it is submitted that a showing 
of a long delay is simply not enough to make out denial 
of the right to a speedy trial. 


YI 


Prejudicial Error Was Not Committed by Submitting 
to the Jury the Common Law Murder Count 


(Tr. 56-61, 63-64, 66, 70, 73, 76-79, 83, 94, 131-33, 
136, 138, 155, 393-94.) 


Both appellants contend that the trial court committed 
reversible error in failing to grant a judgment of acquit- 
tal on the count of the indictment charging premeditated 
and deliberate murder. The premise of their argument 
is that the evidence was insufficient as a matter of law 
to allow submission of this count to the jury. Appellee 
disputes the premise of appellants’ argument; assuming 
the validity of the premise, however, appellee contests the 
argument’s conclusion that submission of the count preju- 
diced appellants even though the jury returned a verdict 
of not guilty of premeditated murder; and assuming both 
the premise and the conclusion, appellee denies that the 
argument has any application to the facts of this case 
under the instructions under which the entire case was 
submitted to the jury. 
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A. The Evidence Was Sufficient to Permit Submission 
of the Premeditated Murder Count to the Jury 


Considered in the most favorable view to the Govern- 
ment,2* the evidence at trial showed a clear predetermined 
plan on the part of appellants to assault and rob the de- 
ceased when the party arrived on Elliot Street. That 
much cannot be disputed. (See tr. 56-57, 59, 60-61, 63- 
64, 66, 70, 73, 76-79, 88, 181-33, 136, 138.) Indeed, ap- 
pellants do not now contest the sufficiency of the evidence 
with regard to the felony murder count. The question 
raised, however, is whether sufficient evidence existed on 
the common law murder count to permit its submission 
to the jury. 

The evidence showed that while in the automobile en 
route to Elliot Street, appellant Evans was directing the 
driver Green (Tr. 58, 70). He had previously, while in 
the car, informed Gloria Brown that he planned to obtain 
some money from Green (Tr. 131-38, 155). When the 
party arrived at the Elliot Street location, both appellants 
attacked Green simultaneously in what may be inferred 
from the record was a previously determined plan of ac- 
tion (Tr. 58, 73, 76-79). Evans struck Green from the 
front while Philson held the victim from the rear (Tr. 
76-77). Green had been previously observed possessed of 
a gun (Tr. 57, 69-70, 94). Witness Hackley heard a 
shot, and then saw both appellants going through the 
prostrate victim’s pockets (Tr. 59). During the incident, 
witness Brown heard Green say “Please don’t kill me” 
(Tr. 188). Later, Philson was observed with the gun ap- 
parently used in the shooting (Tr. 64), and subsequently, 
witness Hackley heard both appellants debating which one 
of them had shot the deceased (Tr. 66, 83). 


21 Qn a motion for a judgment of acquittal, the evidence is to be 
considered in the light most favorable to the Government. £.g., 
Thomas V. United States, 93 U.S. App. D.C. 392, 211 F.2d 45, cert. 
denied, 347 U.S. 969 (1954) ; Curley v. United States, 81 U.S. App. 
D.C. 389, 160 F.2d 229, cert. denied, 331 U.S. 837 (1947). 
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From this evidentiary picture the jury could have in- 
ferred that appellants had not only previously conceived 
a plan of robbery, but had predetermined to seize Green’s 
gun and shoot him with it during the robbery attempt. 
Or the jury could have inferred from the evidence that 
appellants initially planned only a robbery, but altered 
their plan, either before the commencement of the robbery 
or during it. 

Appellee relies on the very recent decision of this Court 
in Crawford v. United States, No. 19816, D.C. Cir., de- 
cided February 17, 1967, for the proposition that on a 
motion for a judgment of acquittal, the test is not wheth- 
er the trial judge himself is satisfied beyond a reasonable 
doubt as to the guilt of the accused. He must only con- 
clude that the evidence is such that a reasonable jury 
might or might not be convinced beyond a reasonable 
doubt. Slip op. at 8. The Government need have intro- 
duced only such evidence “that reasonable persons could 
find guilt beyond a reasonable doubt,” slip op. at 4, not 
enough evidence to require or compel such a finding. Ap- 
pellee submits that in the instant case it is clear that the 
Crawford test was met by the Government. The evi- 
dence outlined in the preceding paragraphs was clearly 
sufficient to permit a finding of premeditation and de- 
liberation. 


22 Originally the rule in the District of Columbia was that the 
deliberation and premeditation necessary for conviction of first 
degree murder might arise instantenously. Aldridge v. United 
States, 60 App. D.C. 45, 47 F.2d 407, rev’d on other grounds, 283 
U.S. 308 (1937). This rule appears to have been overruled in 
Bullock v. United States, 74 App. D.C, 220, 122 F.2d 213 (1941) 
and Bostic v. United States, 68 App. D.C. 167, 94 F.2d 636 (1937), 
cert. denied, 303 U.S. 685 (1938), so that now the requirement is 
that some period of time must elapse between the formation of the 
requisite state of mind and its execution. We submit that even 
under this rule the jury might have reasonably found that the re- 
quired premeditation and deliberation arose either before or during 
the automobile ride to Elliot Street, or possibly during the incident 
itself, which appears from the record to have consumed several 
minutes. 
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B. Even If the Evidence on Premeditation and Delib- 
eration Were Insufficient to Warrant Submission to 
the Jury, Appellants’ Acquittal on That Count 
Renders Any Error Nonprejudicial, Especially on 
the Facts of This Case. 


Appellants urge this Court to hold, as an abstract 
proposition of law, that prejudicial error occurs whenever 
a count of an indictment is improperly submitted to a 
jury and an acquittal on that count follows.* Appellee’s 
position, on the contrary, is that a finding of prejudice in 
such a situation must depend upon individualized consid- 
eration of the circumstances of each case, that in the 
usual situation the improper submission of a count to the 
jury is cured by an acquittal on that count and is thus 
rendered nonprejudicial, and that in the instant case a 
finding of prejudice is virtually impossible. 

Appellants’ prejudice argument begins with the asser- 
tion that juries are notorious for their predilection for 
compromise and that it is not out of the realm of possi- 
bility in this case that the verdict of guilt on the felony 
murder count was arrived at through the process of com- 
promise between the extremes of guilty verdicts on both 
first degree murder counts and acquittals on both. Aside 
from the fact that juries are not precluded from use of 
the vehicle of compromise in arriving at their decisions, 
it seems apparent that the possibility of compromise is 
minimized to a great degree when juries are considering 
completely separate offenses than when they consider the 
possibility of acquittal on a major charge in return for 
conviction on a lesser included offense of the major 


23The premise of this argument, of course, is appellants’ view 
that the evidence on premeditation and deliberation was insufficient 
to permit submission of the common law murder count to the jury. 
In the preceding section of this brief, we have disputed that con- 
tention, but for purposes of our argument in the instant section 
only, we assume the validity of appellants’ premise. 


24 Jackson V. United States, 114 U.S. App. D.C. 181, 318 F.2d 
572 (1962); see United States v. Dotterweich, 320 U.S. 277, 279 
(1943). 
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charge. That is, it is far easier to infer that the jury 
compromised when it returns a verdict of guilty of simple 
assault under an assault with a dangerous weapon indict- 
ment than when it returns a guilty verdict of assault with 
a dangerous weapon and a not guilty verdict of house- 
breaking, for example. In the former situation, one of- 
fense is legally included in the other, the facts surround- 
ing both offenses are generally quite similar, and the jury, 
in effect, is instructed to consider both together. In the 
latter example, the offenses are separate legally and fac- 
tually, and separate consideration of each is required. 

The cases seem inferentially to support this view. 
Every case cited by appellants where prejudice was found 
when a charge was improperly submitted to the jury and 
an acquittal on that charge followed involved lesser in- 
cluded offense situations. Tate v. People, 125 Colo. 527, 
247 P.2d 665 (1952) (acquittal on improperly submitted 
first degree murder count, conviction of second degree) ; 
People v. Marshall, 366 Mich. 498, 115 N.W. 2d 309 
(1962) (acquittal on improperly submitted first and sec- 
ond degree murder counts, conviction of involuntary man- 
slaughter) ; People v. Stahl, 234 Mich. 569, 208 N.W. 685 
(1926) (acquittal on improperly submitted first degree 
murder count, conviction of manslaughter); Clark v. 
State, 268 N.W. 87 (Neb. 1936) (acquittal on improperly 
submitted first degree murder count, conviction of man- 
slaughter). And the case on which appellants most 
heavily rely, United States ex rel. Hetenyi v. Wilkins, 348 
F.2d 844 (2d Cir. 1965), cert. denied, 383 U.S. 918 
(1966), involved a situation where the jury acquitted on 
an improperly submitted first degree murder count and 
convicted only of second degree murder.” 


25 Of course the same might be said of the cases which support 
appellee’s position that the acquittal on the improperly submitted 
count renders the improper submission nonprejudicial. Walker v. 
People, 248 P.2d 287 (Colo. 1952) (decided some two months after 
Tate, supra, by the full Supreme Court of Colorado and apparently 
overruling Tate); State Vv. English, 378 P.2d 997 (Ore, 1963) ; 
Ruffin v. State, 123 A2d 461 (Del. 1956); State v. Armstrong, 61 
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Here, felony murder and premeditated murder were 
completely separate offenses, entitled to separate consid- 
eration by the jury and required under the trial judge’s 
instructions to be so considered. (Tr, 393-94.) Lesser 
included offense instructions were given the jury (on sec- 
ond degree murder and manslaughter), but only under 
the second count of the indictment, charging common law 
(premeditated and deliberate) murder (Tr. 403-05). In 
fact, the judge instructed the jury to consider the felony 
murder count first, and not to consider the second count 
at all (that is, to return automatically a verdict of not 
guilty on the second count) if it found appellants guilty 
under the first count. 

Thus, it is submitted, it is clear that both theoretically 
and under the court’s instructions the two offenses were 
separate and, therefore, entitled to separate consideration. 
Admittedly, this does not preclude the possibility that the 
jury improperly considered the offenses together, contrary 
to the court’s instructions, but it sharply reduces the 
probability of a compromise verdict and, thus, of preju- 
dice. After all, our system of criminal justice relies on 
the ability of juries to follow instructions as they are 
given by the trial judge. Opper v. United States, 348 
U.S. 84 (1954). 

From another standpoint it is apparent that the judge’s 
instructions precluded the possibility of a compromise ver- 
dict and, thus, the requisite prejudice which appellants 
seek to locate. The court instructed the jury to consider 


N.M. 258, 298 P.2d 941 (1956); State v. Carabajal, 193 Pac. 406 
(N.M. 1920). All these cases, which find no prejudice in the alleged 
improper submission of a higher count to the jury, involve lesser 
included offense situations, 


26 Logic requires the conclusion that premeditated murder and 
felony murder are separate offenses and that the latter is in no 
way a lesser included offense of the former. Felony murder con- 
tains an element—the commission of a separate felony or its attempt 
—not necessarily contained in common law first degree murder. 
But see Burton v. United States, 80 U.S. App. D.C. 208, 151 F.2d 
17 (1945), cert. denied, 326 U.S. 789 (1946). 
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the common law murder count only if it acquitted appel- 
lants on the first count (felony murder) of the indict- 
ment.2*7 As a corollary, the court instructed the jury to 
acquit appellants of common law first degree murder 
(under the second count) if it found them guilty under 
the felony murder count. Thus, it is quite obvious that 
the jury could not, under the instructions which the jury 
is presumed to have followed, have considered these two 
offenses together; it is also clear that the jury did not 
even consider both the offenses. After finding appellants 
guilty under the first count of the indictment, the jury 
was bound under the instructions to acquit appellants on 
the second count, and did just that. 

Thus, appellee submits that appellants’ prejudice argu- 
ment not only is speculative in the extreme, but under the 
facts and circumstances of this case a finding of preju- 
dice in the assumed improper submission of the premedi- 
tated murder count to the jury is virtually impossible. 
For this reason, whether or not the Court accepts appel- 
lants’ abstract proposition of prejudice under the Hetenyt 


27 The pertinent portion of the Court’s instruction reads: 


“The second count of the indictment is a count of first degree 
murder also. So that, if you should find, after a careful and 
candid and impartial consideration of all of the evidence as to 
the first count, that the defendant or defendants are guilty 
under the first count, then there would be no need to consider 
the second count. Because the second count pertains to the 
first degree murder and has nothing to do with robbery so far 
as the elements are concerned. 

“So that, I tell you again, ladies and gentlemen, that if you 
find the defendants guilty of first degree felony murder under 
the First Count of the indictment, then you would find or must 
find the defendant not guilty of the first degree murder charged 
in the second count of the indictment. 

“However, if you find that the defendants are not guilty un- 
der the first count, that is, if you find the defendants not guilty 
of killing Edward Green while attempting to perpetrate a 
robbery, you will then have for your consideration the offense 
of fivst degree murder charged under the second count of the 
indictment.” (Tr. 393-94.) 
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case, supra, it is evident that the principle has no fac- 
tua] application in the instant case. 


CONCLUSION 


WHEREFORE, appellee respectfully submits that the 
judgment of the District Court should be affirmed. 


Davip G. BRESS, 
United States Attorney. 


FRANK Q. NEBEKER, 
Vicror W. CAPUTY, 
GEOFFREY M. ALPRIN, 
Assistant United States Attorneys. 


28In passing, it is pointed out that the Hetenyi case is distin- 
guishable principally on the ground that the Court found that the 
submission of the first degree murder count not only was improper 
but was constitutionally impermissible. “We are not suggesting 
that whenever the range of the prosecution is improperly broad or 
a greater charge is improperly submitted to the jury the trial is 
rendered constitutionally inadequate . . . [H]ere the impropriety 
consisted of a violation of a federal constitutional mandate.” 348 
F.2d at 866. 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


MAURICE EVANS, 
Appellant, 
No. 20,480 


Vv. 


UNITED STATES OF AMERICA, 


wee ws ws ws ss ss ws 


Appellee. 


REPLY BRIEF FOR APPELLANT MAURICE EVANS 
NS MEA ERIOE EVANS 


Preliminary Statement 


By focusing on procedural niceties, the government seeks to 
overcome the serious prejudice to appellant Evans caused by the trial court's 
ruling that Evans' prior narcotics and petty larceny convictions were admis- 
sible to impeach him, the unreasonable fourteen month delay between arrest 
and trial, and the trial court's erroneous submission of the first degree 
murder count to the jury. Thus, according to the government, the trial 
court's refusal to exercise its discretion in accordance with the standards 
established by this Court's Luck decision is somehow excused since the 


court did utter the phrase "in its discretion" (Tr. 222), although ruling Evans' 


prior convictions admissible for impeachment purposes (Brief for United States, 
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hereafter U.S. Br., 16). And in any event, even if the admission of 
Evans' prior convictions impeded the "search for truth” in this case, the 
government contends this Court lacks the "power" to correct such an in- 
justice (U.S. Br., 14). 
Similarly, the government urges that appellant Evans may not 
now question the long delay between his arrest and trial, since he failed to 
make a futile motion in the District Court or to show specific prejudice--even 
though concededly the delay in this case was "unfortunately long'' and 'oppres- 
sive" from the "standpoint that appellants remained in jail for the period" 
(U.S. Br., 21, 22). Finally, even if the first degree murder count was 
erroneously submitted to the jury, the government maintains there could 
have been no prejudice because "under the court's instructions the two offenses 
were separate and, therefore, entitled to separate consideration '(U.S.Br., 27). 
Fundamentally, the government's brief overlooks that ''the goal of 


a criminal trial is the disposition of the charge in accordance with the truth." 


Luck v. United States, 121 U.S. App. D.C. 151, 157, 348 F. 2d 763, 769 (1965). 


Contrary to the government's contentions, Evans' conviction 
must be reversed because: (1) This Court has ample power to ensure that 
the trial court, when ruling on the admissibility of prior convictions for im- 


peachment purposes, ‘properly exercises its discretion in accordance with 


standards established by this Court to facilitate the ''search for truth." 


(2) The "overly long'' delay in this case, little of which may be charged to. 


appellant, is prejudicially "oppressive" because of appellant's incarceration, 
and deprived Evans of his right to a speedy trial. (3) It was prejudicial 
error to permit the jury to consider the first degree murder count when the 


victim was killed during a struggle by his own gun held in his own hand. 


I, This Court Has Ample Power To Ensure That The 
Trial Court, When Ruling On The Admissibility Of 


Prior Convictions For Impeachment Purposes, Properl 
Exercises Its Discretion In Accordance With Standards 


Established By This Court To Facilitate The "Search 
For Truth." 


Evans desired to take the stand in his own defense (Tr. 225). 
But his important testimony was aborted when Evans was specifically advised 
by the trial court that he could be cross-examined about his prior convictions 
for petty larceny and narcotics offenses (Tr. 226-227), depriving the jury 
of the opportunity to evaluate Evans' important testimony in reaching a 
verdict. 

Defending the trial court's ruling, the government asserts 
(1) that the trial "court's ruling was specifically entered ‘in its discretion, hy 


thereby following Luck, since the trial court considered the "nature" of the 


prior crimes(U.S. Br., 14, 16);ard (2) that this Court is powerless to extend 
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the Luck decision by establishing a rule to govern the exercise of the trial 
court's discretion by limiting admissible convictions to those for crimes 
involving dishonesty or false statement, since the pertinent statute "precludes" 
any such rule (U.S. Br., 12-14); and (3) even if the Court should adopt 

a rule, such as appellant Evans suggests (Brief for Appellant Evans,hereafter 
cited Opening Br., 27-29), Evans "would not benefit" from its application 
because his convictions "included within them implied if not explicit traits 

of dishonesty" (U.S. Br., 14-15). 

But, as we shall show, (1) the use of the phrase "in its 
discretion” by the trial court cannot obscure the fact, clearly established by 
the record, that the court erroneously assumed it had little or no discretion to 
exclude Evans' prior convictions in this case; (2) the governing statute, D.C. 
Code §14-305, has not deprived this Court of power to establish a clear 
guideline for trial courts limiting the admissibility of prior convictions to 
those for crimes involving dishonesty or false statement; and (3) Evans' 
narcotics and petty larceny convictions would not be admissible under a rule 
limiting admissibility of prior convictions to crimes involving dishonesty or 
false statement. 

A. The Use Of The Phrase "In Its Discretion" By The 

Trial Court Cannot Obscure The Fact, Clearly Estab- 
lished By The Record, That The Court Erroneously 


Assumed It Had Little Or No Discretion To Exclude 
Evans! Prior Convictions In This Case. 


Under the pertinent statute, D.C. Code §14-305, and the 


controlling decisions of this Court in Luck v. United States, 121 U.S. App. 
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D.C. 151, 157, 348 F. 2a 763, 769 (1965), and Brown v. United States, 370 
F. 2d 242, 245(D. C. Cir. 1966), the trial court is not required to permit 
the government to impeach a defendant with prior convictions (Opening Br., 
15-16). Rather, the trial court is required to exercise its discretion in 
Recor whether impeachment will be allowed in accordance with criteria 
set forth in Luck. The factors to be considered by the trial court include: 
“the nature of prior crimes, the length of the criminal record, the age and 
circumstances of the defendant, and, above all, the extent to which it is 
more important to the search for truth in a particular case for the jury 

to hear the defendant's story than to know of a prior conviction, " Luck v. 
United States, 121 U.S. App.D.C. 151, 157, 348 F. 2d 763, 769 (1965) 
(emphasis added throughout). 

Ultimately, in deciding whether or not to permit evidence of 
prior crimes to be introduced for impeachment purposes, the trial judge 
must determine whether "prejudice outweighs relevance to credibility” or 
whether "it would be better to hear the defendant than not." Be oen v. United 
States, 370 F. 2d 242, 245(D. C. Cir. 1966). : 


But inthis case, while the trial judge used the phrase "in its 


discretion, " the record clearly shows that he believed he had no discretion, 


or that his discretion was unduly limited. The trial court was specifically 
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asked but failed to consider "the extent to which it is more important to 
the search for truth in a particular case for the jury to hear the defendant's 
story than to know of a prior conviction, " which this Court ruled was the 
paramount consideration affecting the exercise of discretion under Luck. 
Instead, telling Evans that his "point is well taken," the court added that 
Evans was "in the wrong forum. You should be before Congress, arguing 
that question, ' since "Congress in its wisdom controls the statute, and 
Congress has said that the government may introduce this testimony." 
Therefore, the trial court concluded that "the government is entitled" to 
introduce Evans’ prior convictions since they were not being introduced for 
“proof of guilt’ (Tr. 221-222; see generally Tr. pepe 

The government defends the trial court's misapplication of 
Luck on the grounds that Luck requires no more than that the trial judge 


consider the nature of the prior crime. From this the government reasons 


that if the prior conviction was for a crime involving violence, and the in- 


stant trial is for a violent crime, the prior conviction should be excluded (U. 
S. Br., 14). Onthe other hand, all other types of convictions must apparently 
be admitted--"Luck requires no more than that" (U.S. Br., 14). 

But as we have shown, Luck requires much more than that. 
Approval of either the trial court's perfunctory and misguided exercise of 
“discretion or the test suggested by the government would render Luck 
“meaningless” and we will have returned "to the automatic impeachment 


i/ For the convenience of the Court, the relevant portion of the transcript 
is reproduced as Appendix A. 
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rule Luck sought to change." Brown v. United States, 370 F. 2a 242, 245 
(D. C. Cir. 1966). 

To 3a sure, as the government points out, the propriety of 
the judge's ruling does not turn on whether Evans ultimately oe the 
stand (U.S. Br., 16). : 

The prejudice inherent in the Court's erroneous application of 
Luck is manifest from the importance of Evans' own testimony to the "search 
for truth" in this case. In the first place, the evidence panetiine the con- 
viction is, at best, not irrefutable (see Opening Br., 18). In addition, the 
testimonial evidence is contradictory in many respects (see Opening Br., 3-4, 
17-18). For example, Alma Hackley testified that after the fight she "got 
out of the car and went over to look at Edward" (Tr. 80). She was flatly con- 


tradicted by Gloria Brown who said that the girls did not cross the street to 


look at the body, but left the scene immediately (Tr. 148). Finally, 


“inferences founded on unexplained acts" by Evans, such as the cause of 
the fight among the three men which climaxed with the shooting, were "heavily 
operative" in this case. Cf. Smith v. United States, 123 U.S. App: D.C. 259, 
261, 359 F. 2d 243, 245 (1966) (“where inferences founded upon unexplained 
acts are likely to be heavily operative, the court's discretion % let the jury 
hear the accused's story, unaccompanied by a recital of his past misdeeds, 
may play an important part in the achievement of justice"). | 
Appellee's brief does not dispute the prejudice to Evens by the 
use of his prior convictions for impeachment nee! 
2/. +The government's innuendo that Evans "manipulated the record" simply to 


create an issue on appeal (U.S. Br., 17,n.13), evinces a callous disregard for 
the dilemma which Evans faced and, without foundation, impugns his good faith. 
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Indeed, appellant's fears of the prejudicial effect of prior 
convictions on the jury are highlighted by the government's own brief. Thus, 
in this case involving charges of attempted robbery and felony murder, even 
the government now maintains that "certainly Evans' criminal record supports 
the proposition that narcotics users steal and commit other dishonest crimes 
to pay for their habit," (U.S. Br., cat 

By implying that Evans' prior convictions furnish substantive 
proof of his guilt of the aeaes charged in this indictment, it is clear that 


4/ 
even government counsel, let alone a lay jury, confuse the purpose for 


which the prior convictions would be admissible under any proper impeachment 


test. 


3/ Also, without showing what relevance a conviction for petty larceny, which 
involves the taking of'property, has on the likelihood that an individual will le 
under oath, appellee states that "certainly a juror ina subsequent criminal trial 
where such a person testified would desire to know, in determining whether or 

not to believe the defendant, that at least on one occasion the man was a thief," 
(U.S. Br., 14-15). 


4/ Despite the government's suggestion that this Court should not consider the 
effect or lack thereof! of instructions upon a jury (U.S. Br., 16, n.12), this 
Court has recognized that cautionary instructions may not give an accused 
adequate protection. Awkard v. United States, 122 U.S. App. D.C. 165, 169- 
170, 352 F. 2d 641, 645-646 (1965); Pinkney v. United States, 363 F. 2d 696,. 
698 (D. C. Cir. 1966); see also Note, Procedural Protections of the Criminal 
Defendant, 78 Harv. L. Rev. 426, 441 (1964); Schaefer, Police Interrogation 
iviles gai -Incriminati 61 Nw. U. L. Rev. 506, 512 (1966); 
Griswold, The Long View, 51 ABA J. 1017, 1021 (1965); cf. Drew v. United 
States, 118 U.S. App. D.C. 11, 331 F. 2d 85 (1964) (convictions reversed 
because joinder of separate offenses in a single trial was likely to confuse jury 
or result in jury's misuse of evidence). 

Significantly, in Spencer v. Texas, 35 U.S. L. Week 4164 (Jan. 23, 1967), 
cited by the government (U.S. Br., 13,n.7), the Supreme Court carefully noted 
that it did not necessarily approve of the Texas practice which, in recidivist cases, 
allowed the jury to learn of a defendant's prior crimes before arriving at a verdict 
of guilt or innocence. The Court simply held that it was not empowered to es- 
tablish rules of evidence for state courts, and the Texas practice was not so 
unfair as to be unconstitutional. Texas has abandoned this procedure and now 
withholds information on prior crimes from the jury until a finding of guilt on 
the charge in the indictment is made. 35 U.S. L. Week at 4164, n.2. 
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Under these circumstances of this case, it is clear that the 
only valid exercise of judicial discretion, "whether viewed as a aon where 
prejudice outweighs relevance to credibility or as one where it would be 
better to hear the defendant than not,"' is to holdthe prior convictions inad- 
missible. See Opening Br., 20-22; cf. Brown v. United States, 370 F. 2d 
242, 245(D. C. Cir. 1966). 


B. The Governing Statute, D.C. Code §14-305, Has Not 
Deprived This Court Of Power To Establish A Clear 


Guideline For Trial Courts Limiting The Admissibility 
Of Prior Convictions To Those For Crimes Involving 
Dishonesty Or False Statement. 


Appellant Evans = his opening brief suggested that this Court 
should adop: a rule or guideline limiting the admissibility of prior convictions 
to those whichare clearly relevant to credibility (Opening Br., 27-29). 

For example, Uniform Rule of Evidence 21 forbids the use of - 
prior convictions for impeachment purposes unless the prior conviction was 
for a crime which involved "dishonesty or false statement.'' This Court has 


cited Rule 21 with approval. Brown v. United States, 370 F. 2d 242, 245, n.8. 


(D. C. Cir. 1966); Luck v. United States, 121 U.S. App. D.C. 151, 156, n.8, 


348 F. 2d 763, 768, n.8 (1965); cf. Stevens v. United States, 370 F. 2d 485, 
486 (D.C. Cir. 1966)(Fahy, J. dissenting: "perhaps the evidence of a prior 
criminal record should be limited to a conviction which bears clearly on 


credibility--perjury, for example"). As the terms "dishonesty or false statement’ 
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are commonly understood, they include crimes which bear directly on a 
witness' credibility, because they involve either outright falsification or 
factors which suggest some element implying a lack of respect for telling the 
truth. See Note, Other Crimes Evidence at Trial, 70 Yale L.J. 763, 775 (1961). 

The government insists that "the Luck decision reached the outer 
limit of this Court's power to restrict the pertinent Congressional statute, " and 
that "further judicial curtailment of the prosecutor's ability to impeach a 
criminal defendant by utilization of his prior convictions could be accomplished 
only by 2 holding that such impeachment is constitutionally unfair." (U.S. Br. , 13). 

In the first place, the very Luck case cited by the government 
defeats the government's theory that "the statute precludes any more than" 
requiring the trial court to consider "the nature of" the prior crimes. For 
Luck requires the trial court to at least consider, in addition to the nature of 
the prior crimes, the defendant's age, circumstances, length of criminal 
record and "above all, the extent to which it is more important to the search 
for truth in a particular case for the jury to hear the defendant's story than to 
know of a prior conviction." Luck v. United States, 121 U.S. App.D.C. 151, 
157, 348 F. 2d 763, 769 (1965); see Brown v. United States, 370 F.2d 242,245 
(D. C. Cir. 1966)(the trial judge "should focus on just how relevant to 
credibility a particular conviction may be"). 


Second, the government suggests no reason why a statute which 


simply provides that "the fact of conviction may be given in evidence to affect 


[defendant's] credibility as a witness" is "manipulated" when a Court of Appeals 


exercises its supervisory powers and establishes a rule or guideline for trial 
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courts to limit the use of prior convictions to those for crimes of dishonesty 
or false statement--crimes clearly relevant to credibility. Such puidence is 
particularly appropriate when, as the government concedes, vice ptesion for 
certain crimes, may relate more clearly to a witness' credibility than other 
offenses'"' (U.S. Br., 14). 

Indeed, in view of the frequency with which this Court, since its 
decision in Luck, has had to rule'on the admissibility of prior convictions for 
impeachment purposes (Opening Br., 26, n.12), as well as the erroneous 
handling of this issue by the able and experienced trial judge in this case, this 
Court now should exercise its supervisory powers and establish : simple, 
workable rule regarding the admissibility of prior convictions to avert further 
needless controversies and appeals (Opening Br., eo 

Finally, since the original thrust of D.C. Code §14-305 was to 
encourage testimony rather than to inhibit it, (see 2 Wigmore, ruiasnee §§519, 
524 (3d ed. 1940); Opening Br., 26, 28, n.14), a rule limiting the admission of 
prior convictions to convictions of crimes which bear directly on a witness' 
testimonial credibility is clearly compatible with the aims of the statute. 

Nor is such a result at variance with the text of the Act. For, by 


the statute's own terms, the use of prior convictions is permissible only inso- 


far as they "affect credibility as a witness." Indeed the ‘purpose of the statute 


would be enhanced by such a clearcut rule or guideline--while the prejudicial 
impact of prior convictions irrelevant to credibility would be eliminated. 


5/ Such an exercise of its supervisory powers does not require this Court to 
hold "that such impeachment is constitutionally unfair" (U.S. Br., 13). 


5 Sl 


-12- 
C. Evans’ Narcotics And Petty Larceny Convictions Would 


Not Be Admissible Under A Rule Limiting Admissibility 


Of Prior Convictions To Crimes Involving Dishonesty 
Or False Statement. 


According to the government, Evans can't benefit from his 


proposed rule, since his convictions for narcotics possession and petty 


larceny disclose "implied if not explicit traits of dishonesty" (U.S. Br., 14). 


Thus, the government’ contends that once a man is "a thief, '' he cannot be 
believed. And "while'admittedly not so clear," narcotics offenses "bear a 
perceptible and probative relation to" credibility (U.S. Br., 15). 

Actually, by equating dishonesty with law violations, the govern- 
ment would nullify not only the rule proposed by Evans but any other rule, 
since the government clings to the archaic and primitive concept that all 
criminal activity detracts from credibility. But see Note, Other Crimes 
Evidence at Trial, 70 Yale L.J. 763, 777 (1961)(introduction of prior convic- 
tions is'highly prejudicial" but has "slight probative value"). By that definition 
any crime involves dishonesty and could therefore be used for impeachment 
purposes. 

However,’ as was shown in Evans' Opening Brief, 22-23, Evans' 

prior convictions were for offenses which bear scant relationship to the like- 
lihood of his telling the truth on the witness stand, and would not be admissible 
under the Uniform a 
6/ ‘The government is also incorrect in stating that the prospective application 
of such a rule would preclude its application to Evans (U.S. Br., 14). The rules 
with respect to confessions announced by the Supreme Court in Miranda v. Arizonz, 
384 U.S. 436 (1966), and Escobedo v. Illinois, 378 U.S. 478 (1964), were held 


to be of prospective application only, Johnson v. New Jersey, 384 U.S. 719, 721 


(1966), but in both Miranda and Escobedo the particular convictions before the 
Court were reversed in accordance with the rule announced in the opinion. 


eS 


Thus, while Evans’ conviction for narcotics possession reflects 
his status--at that time--as an addict, and his petty larceny conviction shows 
that at one time he took the property of another, neither inherently controls 
his propensity for telling the truth--particularly in view of the importance 
of Evans! testimony to ''the search for truth" in this saosin 

Finally, limiting impeachment to prior convictions Peestine 
dishonesty or false statement makes greater pense than the etn advocated 
by the government, which would apparently exclude evidence of prior convic- 
tions of like crimes, but admit all other prior convictions in ee instance 
(U.S. Br., 14). The government's test bears little relation to the principal 


purpose for the admission of such evidence--the measuring of the witness' 


credibility. 


Il. The "Overly Long" Delay In This Case, Little Of 
Which May Be Charged To Appellant, Is Prejudicially 
"Oppressive'' Because Of Appellant's Incarceration, 


And Deprived Evans Of His Right To A Speedy Trial. 
This Court has held that a speedy trial claim "has prima facie 
merit, in view of the lapse of more than a year between appellant's arrest and 
trial."' Hedgepeth v. United States, 364 F. 2d 684, 686 (D. C. Cir. 1966). 


The fourteen month delay between arrest and trial in this case therefore 


gives the claim of denial of a speedy trial prima facie validity. “Under the 


circumstances of this case, it is clear that appellant's constitutional rights 
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have been abridged. Klopfer v. North Carolina, 35 U.S, L. Week 4248, 
4250 (Mar. 13, 1967)(speedy trial guaranteed by Fourteenth Amendment; 
“the right to a speedy trial is as fundamental as any of the rights secured 
by the Sixth Amead ment"). 
In this case, the government even concedes "that an unfortunately 


long delay took place in this case," "' 


perhaps overly long in retrospect, '' but 
it was "oppressive only from the standpoint that appellants remained in jail 
for the period" (U.S. Br., 21-22). 

But, notwithstanding this "unfortunately long" 14 month delay 
between arrest and trial, appellee insists that appellant Evans has forever 
waived his right to complain of it since he failed to seek Seer ae of the 
7 


indictment on this gro und in the lower court (U.S. Br., 17-18). The govern- 


ment further argues that even if Evans has not waived his right to protest 


the denial of a speedy trial, the delay in this case was not so great as to be 


prejudicial (U.S. Br., 20-22). 

But, as we shall show, (1) Evans has not lost his right to protest 
the denial of a speedy trial, and (2) while a showing of prejudice is not required 
by the Sixth Amendment, the delay in this case was prejudicial. 


UU Significantly, in both cases cited by the government (U.S. Br.,18)for the 
proposition that Evans has waived his right to a speedy trial, this Court considered 
the speedy trial claim on the merits, although in neither case had appellant 
specifically raised it in the lower court. James v. United States, 104 U.S. 

App. D.C. 263, 261 F. 2d 381 (1958), cert. denied, 359 U.S. 930 (1959)(speedy 
trial not denied due to prior incarceration of defendant in another jurisdiction); 
Mathies v. United States, No. 20,026 (D. C. Cir. Feb. 3, 1967)(4-1/2 month 
delay between arrest and indictment not a denial of speedy trial; appellant's 

motion to dismiss the indictment under Rule 48(b) for unnecessary delay in 
presenting the charges to the Grand Jury treated as a demand for a speedy trial). 
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A. Evans Has Not Lost His Right To Protest The 
Denial Of A Speedy Trial. 


The principal reason for requiring a motion in the trial court, 
before an appellate court may consider it, is to give the trial court an 
opportunity to rule upon the issue (see Opening Br., 35-36). 

In this case, however, the trial court did have an opportunity to 
rule upon the issue since appellant Philson twice made such a motion. It 
was twice denied (Tr. 3-8). 

Despite the government's suggestion that, nevertheless, a speedy 
trial motion by Evans may not have been futile (U.S. Br., 18, n.14), it stretches 
credulity to speculate that a motion by Evans would have been successful 
after Philson's motions were denied. Moreover, basic standards of fairness 
required that both appellants be treated similarly in this regard. Otherwise, 


one man could be released because of the unreasonable delay between arrest 


and trial, while the other languished in jail under a life sentence, solely be- 


cause he had failed to make an empty motion. Cf. Fay v. Noia, 372 U.S. 391, 
441 (1963)(when co-defendants would otherwise receive disparate treatment, 
exhaustion of state remedies not required to obtain habeas corpus). 

In any event, Rule 52(b) of the Federal Rules of Criminal Pro- 
cedure empowers the district court, or the appellate court, to notice "plain 
errors or defects affecting substantial rights'' even though they were not 


brought to the attention of the court (Opening Br., 36). 
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B. While A Showing Of Actual Prejudice Is Not Required By 


The Sixth Amendment, The Delay In This Case 
Was Prejudicial. 


By its terms, the Sixth Amendment imposes no prerequisite 
showing of actual prejudice. Rather, it simply states "in all criminal 
prosecutions, the accused shall enjoy the right to a speedy and public trial." 
Moreover, this Court has declared that "the very assumption of the Sixth 
Amendment is that unreasonable delays are by their nature prejudicial. 

It is not generally necessary for the defendant to demonstrate affirmatively 

how he has been prejudiced by an unreasonable delay." Hedgepeth v. United 
States, 364 F. 2d 684, 687, n.3(D. C. Cir. 1966); see also United States v. 
Lustman, 258 F. 2d 475, 478 (2d Cir. 1958), cert. denied, 358 U.S. 880 (1965); 
Petition of Provoo, 17 F.R.D. 183, 203(D. Md. 1955). 

In any event, the "oppressive" fourteen month period of incar- 
ceration between arrest and trial must surely amount to grievous prejudice to 
Evans. 

For here, as in Taylor v. United States, 99 U.S. App. D.C. 183, 
186, 238 F. 2d 259, 262 (1956), "the possibility of serious prejudice existed 
here under circumstances disclosing a 'weak' case. . . . The long lapse of 
time between the commission of the offenses and the trial, the incarceration 
of appellant throughout the entire interim, and the resulting handicap to 
the procurement of witnesses who might have supported appellant's alibi, 


or any other defense, must seriously have handicapped the preparation 


of a defense." 


Nor does the minor portion of the delay attributable to Evans 


overcome the prejudice to him. In the first place, "the passing of such 

a considerable length of time no matter who is ‘at fault, ' should act as a 
spur to the Government to seek prompt trial.'' Hedgepeth v. United States, 
364 F. 2d 684, 688 (D. C. Cir. 1966). 

But by any calculation, only a small fraction of the delay was 
caused by Evans. Thus, on October 8, 1965, Evans requested Beene 
examination which was eee This necessitated continuing the original 
trial date of October 25, 1965. On January 6, 1966, after oe, was 
declared competent to stand trial, a new trial date was set for March 14. 
1966. Four times thereafter the trial was continued--twice because of 


the assignment office, and twice at the request of the prosecution. On all 
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four dates defendant appeared and was ready for trial (Opening Br. , 31-32). 


8/ The government contends that the last continuance, from June 22, to 
July 18, 1966 was at the request of counsel for Evans, but forgets that on 
June 22, counsel for Evans appeared and announced ready. It was the 
prosecution which was unable to proceed on that day. Thereupon, the trial 
judge set trial for July 18, as a date which was convenient for all parties 
(Transcript of June 22, 1966,p. 2), since Evans' court appointed counsel had 
personal plans. Surely the government has no right to expect counsel, who 
has appeared ready in court four times, to accommodate his plans forever 
to the prosecution's convenience, when the court and the prosecution cannot 
cope with their own docket. 


To be sure, most of the delay in this case was due to the 


assignment system of the District Court. But as this Court has said, "too 


much heed to practicalities [of the assignment system] may encroach upon 


the individual's rights, "' King v. United States, 105 U.S. App. D. C. 193, 
195, 264 F. 24 567, 569 (1959), cert. denied, 359 U.S. 998 (1959). And 
even appellee concedes! that the delay in this case was "oppressive" in that 


appellants. were required to remain in jail for the entire period of delay 
9/ 
(U.S. Br., 22). 


Surely, if the Sixth Amendment's guarantee of a speedy trial 
is to have any substance, it must have been denied when the circumstances 
of the case demonstrate "an unfortunately long delay" of fourteen months 


which was concededly "oppressive" from the "standpoint that appellants 
10/ 
remained in jail for the period." 


9/ "The government argues that considering calendar congestion and related 
evils, six months is not an unreasonable time to spend in jail awaiting trial. 
That appraisal, of couse, depends upon whose time is being spent. Able 
assigned counsel for the accused on one occasion spent thirty minutes in jail 
interviewing his client. During oral argument he assured us that, in jail, 

thirty minutes seemed a long time. I doubt that anyone would gainsay his 
statement.'' Smith v. United States, 118 U.S. App. D.C. 38, 47, 331 F. 2d 
784, 793 (1964)(Wright, J. dissenting). 

According to the Report of the President's Commission on Crime in the 
District of Columbia, pp. 255-257 (1966), the average time between arrest and 
trial in the District is 5.6 months, and 4.3 months between indictment and trial. 
It characterized this delay, less than half the delay in this case, as "excessive." 


10/ At a minimum, this Court should rule that there has been "unnecessary 
delay in bringing a defendant to trial" and the indictment should have been 
dismissed. Federal Rule of Criminal Procedure 48(b). 
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Ill. It Was Prejudicial Error To Permit The Jury To 


Consider The First Degree Murder Count When 


The Victim Was Killed During A Struggle By His 
Own Gun Held In His Own Hand. 


The indictment in this case charged defendants with felony 
murder, first degree murder, and Btemnted robbery. The Sit coe 
submitted all three counts to the jury, over the motions to dismigs the 
first degree murder count by both Evans and Philson. 

The government answers Evans' argument that the submission 


to the jury of the first degree murder count constituted prejudicial error 


(Opening Br., 37-40) by contending that there was sufficient evidence of 


first degree murder to allow that charge to go to the jury (U.S. Br. , 23-24), 
and even if there was not, its submission did not prejudice Evans (U.S. Br., 
25-28). 

But,as we shall show, (1) under no view of the facts eeaid the 
evidence support a finding of premeditated first degree murder, ~na (2) there 
was, at the very least, a ''reasonable possibility" that the deliberations of the 
jury were influenced by the erroneous submission of the first degree murder 
charge. 

A. Under No View Of The Facts Could The Evidence : 

Support A Finding Of Premeditated First Degree | 
Murder. 
To counter appellant's clear showing that there was no evidence 


of malice or premeditation from which the jury could have found Evans guilty 


of first degree murder (Opening Br., 38), the government now contrives an 
incredible’ chain of inference, and speculates without record foundation 


(U.S. Br., 23-24). 


Thus, appellee outlines the facts which, at most, show that 


Evans and Philson may have planned to rob Green (U.S. Br., 23). There is 
nothing in the government's evidentiary citations to support a conclusion 
that they planned to kill him. 

The record is devoid of any suggestion of malice toward Green 
or an intent to do him bodily harm. The only evidence cited by the government 
to support its murder theory is the reported statement of Green, during the 
alleged beating by the appellants, "please don't kill me" (U.S. Br., 23). But 
only one of the two eyewitnesses heard even this, and her testimony was less 
than firm (Tr. 137). Similarly, appellee notes that Green had a gun, but 
neglects to point out that only Alma Hackley saw the gun, and she was unabdle 
to testify whether any other person saw the gun (Tr. 70). The government 
speculates that "from this evidentiary picture the jury could have inferred that 
appellants had not only previously conceived a plan of robbery, but had pre- 
determined to seize Green's gun and shoot him with it during the robbery 
attempt" (U.S. Br., 24). Yet appellee completely ignores the fact that 
Green was shot with his own gun, which was in his own hand at the time of 


scuffle which resulted in the shooting (Tr. 96). 
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The other evidence cited by the government (U.S. Se 23) 
shows only that the three men fought, and at most that appellants attempted 
to rob Green, nothing more. 

Thus, it is preposterous to argue that this record Soria 


sufficient evidence for a jury to find defendants guilty of first degree murder. 


B. There Was, At The Very Least, A "Reasonable 


Possibility" That The Deliberations Of The Jury 
Were Influenced By The Erroneous Submission Of 


The First Degree Murder Charge. 

It is axiomatic that if the evidence on any count of an indictment 
is not sufficient to establish a prima facie case, the trial judge mae grant a 
judgment of acquittal on that count of the indictment. Cephus v. United States, 
117 U.S. App. D.C. 15, 19, 324 F. 2d 893, 897 (1963); Cooper = United 
States, 94 U.S. App. D.C. 343, 345, 218 F. 2d 39, 41 (1954); Opening Br., 
37-38. 

Accordingly, the trial court in this case committed error by not 
granting appellant's motion for a judgment of acquittal on the coor of the in- 
dictment charging first degree murder. 

Nevertheless, the government contends that the error was not pre- 
judicial in this case because the trial court's instructions sufficiently segre- 


gated the first degree count and the felony murder count of the indictment, 


thereby minimizing the likelihood of a compromise verdict (U.S.! Br., 25-28). 


lif ‘In Crawford v. United States, No. 19, 816, D. C. Cir. Feb. 17, 1967, this 
Court said that a count of an indictment enonid te submitted to the jury if there 
was "such evidence that reasonable persons could find guilt beyond reasonable 
doubt.''p.4. There is obviously not sufficient evidence in this record “that 
reasonable persons could find guilt beyond reasonable doubt of first degree murder. 


Yet, as has been shown above, (supra, p. 8, n.4), juries are 
not always able to keep issues and instructions separate, and may often 


blend them together. See, e.g., Awkard v. United States, 122 U.S. App. 


D. C. 165, 169-170, 352 F. 2d 641, 645-646 (1965); Pinkney v. United States, 


363 F. 24 696, 698(D. C. Cir. 1966). Moreover, a jury's verdict may re- 
flect things other than compromise. It may reflect an attempt to be 
merciful, or it may simply be a selection from among several possible verdicts 
(See Opening Br., 39). Hence, the jury reached its verdict here with an 
extraneous and improper consideration before it. 

As the Second Circuit has held in a comparable situation (see 
Opening Br., 39-40), appellant must show only that there was a "reasonable 
possibility" that the deliberations of the jury were affected by the improper 
submission of anissue. United States v. Wilkins, 348 F. 2d 844, 864 (2d 
Cir. 1965), cert. denied, 383 U.S. 913 (1966). 

In this proceeding, plainly there is a reasonable possibility 
that defendants were substantially prejudiced by the submission to the jury 
of a count of the indictment charging cold-blooded, premeditated first degree 


murder when there was no evidence to support that charge. 


Conclusion 


For the foregoing reasons, the verdict and judgment of the 


court below should be reversed and appellant granted such other and further 


relief as may be proper. 


Respectfully submitted, 


Fréderick M. Rowe 
800 World Center Building 
Washington, D. C. 20006 


Attorney for Appellant 
(Appointed by this Court) 


April 4, 1967 


CERTIFICATE OF SERVICE 


The undersigned hereby certifies that one copy of the 


foregoing reply brief for appellant Maurice Evans has this 4th day of 


April, 1967, been served on the following: 


Gerhard P. Van Arkel, Esq. United States Attorney 
Van Arkel & Kaiser Constitution Ave. and 
1730 "K" Street, N.W. John Marshall Pl:, N.W. 
Washington, D. C. 20006 Washington, D. C. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 20, 480 


MAURICE EVANS 


“ 


Appellant 
United States Court of Appe2's 


Vv. for the District of Cctumbia Circuit 


UNITED STATES OF AMERICA  FILED-~MAY 29 1968 


ee oh 4 Ofen , 


CLERK 


PETITION FOR REHEARING EN BANC 
On May 8, 1968, a division of this Court announced its opinion 


affirming appellant's conviction in the District Court for attempted robbery 


~ -: 7. 
eo. ee 


and felony murder. 
The opinion by Circuit Judge Seowon joined by Senior Circuit 
Judge Bastian, rejected appellant Evans' argument that the trial court com- 
mitted reversible error when it denied Evans' request, pursuant to the cri- 
teria of Luck v. United States, 121 U.S. App. D.C. 151, 348 F. 2d 763 (1965), 
that he be allowed to testify in his own defense without ‘being exposed on cross- 
examination to impeachment by his prior convictions for narcotics possession 
and petty larceny. The majority held that, in the trial Bee Evens’ counsel 
had not adequately demonstrated a "special need" for his testimony without 
cross-examination on eee convictions and that although the District Judge's 
treatment of the Luck issue was not "unexceptionable" (Op. p.8), the trial 


court did not abuse its discretion in refusing Evans' request. 


Chief Judge Bazelon dissented on the ground that the record 


disclosed such substantive and procedural defects in the application of Luck 


me 


v. United States by the District Judge that hens shouia be a remand. Chief 
Judge Bazelon stated that the trial cower fac come independent vésponsibiiiee 
to assure the proper application of the Luck doctrine once the gerenae has 
ered it. Judge Basen concluded that the trial court in this nee did not 
understand the Luck issue, that he failed to give consideration to Evans’ 


arguments concerning the importance of the jury hearing his testimony, and 


« 


that he overlooked certain significant obvious facts (e.g. that "the govern- 


- » 
- 


ment's witnesses gave contradictory SORES: it was thus impossible for 
"pho 


the trial court properly to exercise its discretion. 


‘“ 


Appellant Maurice Evans respectfully requests en! banc re- 


consideration and rehearing of the decision of the sitting division. 
Appellant will here show that the rehearing should be granted 
and, upon rehearing, the case should be remanded for the following reasons: 
1. In ruling that Appellant Maurice Evans could 


‘be impeached by his prior convictions, the trial 
t- 


* On appeal, Evans also argued that he had been denied his constitutional 
right to a speedy trial, and that the trial court commited reversible error by 
allowing the jury to consider the count of the indictment charging first degree 
murder. These grounds for reversal are not waived, but the principal basis for 
this petition for rehearing en banc is the handling of the Luck issue by the sitting 
division of the court. 

For a fuller exposition of Appellant's. other arguments, the court's atten-" 
tion is directed to his brief on appeal. In addition, Appellant Evans asks that 
matters covered in the petition for rehearing of Cone Philson, applicable 
here, be treated as part of this petition. 


court failed to CACREEC any discretion at al] not- 
withstanding the Luck doctrine. — 

Z. Had the trial court properly exercised its 
discretion under Luck, the Government would 
have been precluded from raising Appellant's 
prior convictions. 


3. The newly imposed burden placed on defense 


counsel to demonstrate a special need for the appli- 


cation of the Luck doctrine, since ittendermines 

that doctrine and conflicts with decisions of other 
panels of this court, should not’ be’ applied retro- 
actively to Appellant here, where defense counsel 
attempted to raise Luck issues, as they were then 
understood, and was met with unresponsive comments 


and rulings by the trial court. 


7 
an 


In Ruling That Appellant Maurice Evans Could Be 


Impeached By His Prior Convictions, The Trial 
Court Failed To Exercise Any Discretion At All, 
Notwithstanding The Luck Doctrine. 


Examination of the record clearly shows that the trial court, 


far from exercising its discretion under Luck, believed it had little or no 


discretion at all to exclude Evans' prior convictions. 


The Luck acer gives trial courts discretion eS prohibit 

impeachment by prior convictions whenever a defendant testifies. This 

“ - . yeu 
Court has determined that, following Luck, once the issue is raised by 
defense counsel, "the District Court should make an inquiry, allowing the 
accused an Aaa to show why judicial discretion should be exercised 
in favor of exclusion of the criminal record.""' Gordon v. San States, 
_U.S. App. D.C. __, 383 F.24 936, 939-40 (1967), cert. derseal Sane 
U.S. ___ (April 22, 1968) (Conviction affirmed where direct conflict of 
testimony existed between defendant and complaining witness a trial court 
had allowed prior convictions to be invoked on, cross-examination of both). 
The trial court should then consider several eaceors in exercising its discre- 


tion, including "the nature of the prior crimes, the length of the criminal 


record, the age and circumstances of the defendant, and, above all, the 


extent to which it is more important to the search for truth in a particular 


case for the jury to hear the defendant's story than to know of a prior con- 
viction, '' Luck v. United States, 121 U.S. App. D.C. at 157, 348 F.2d at 769. 


But no real or meaningful exercise of discretion at all is shown 


a 


in the trial court's consideration of the Luck issue here. When confronted 
with defense counsel's assertions under the principle of Luck that the jury 
should hear Evans! testimony, since there were contradictions in the testimony 


of the Government's witnesses, the trial court answered, 


The Court feels that you are then in the wrong 
. forum. You should be before Congress, arguing 
that question. 


Now Congregs has set the statute. 
(Tr. 221; Op. p.13) 


The trial judge then embarked on a discussion of the Luck doctrine in which 
he emphasized that the statute permits introduction of prior convictions, so 
long as the jury is instructed that the convictions are not to be considered as 
proof of guilt. (Tr. 221-222; Op. p.14). While conceding that "your point 
is well taken, " the trial court concluded !'the Court in its discretion feels 
that the Government is entitled" to introduce the prior convictions. Ibid. 

Thus, the court did not even directly respond-to defense counsel's 
argument concerning the "search for truth" and thé "need for the jury to hear 
the defendant's story." (Tr. 221; Op. p.13). In essence, the trial judge was 
eliminating consideration of the principles of Luck from the determination of 
the question of impeachment of Appellant by prior moto, 

This was further demonstrated in the trial judge's complete 


lack of response to defense counsel's argument that reference to Evans' prior 


narcotics conviction would be so highly prejudicial to Appellant as to outweigh 


in the jury's minds its relevance to the question of Appellant's credibility. 
The trial judge merely restated his ruling and added, “you have your position 
on the record." (Tr. 223; Op. p.14). 


The majority of the sitting division believed that the fault for 


the trial judge's evident lack of comprehensive consideration lay in defense 


counsel's failure to present "cogent reasons calling for his coiripeached 
testimony" (Op. p.7). They cite counsel's failure to meet the "threshold 
burden of demonstrating the peculiar need" for Appellant's testimony 
(Op. p. 7). 

Yet, in the face of the trial judge's unresponsive comments, 
how could such a burden be met? The trial judge answered defense counsel's 
first attempt to show the "peculiar need" by referring him to Congress. 

The remainder of the trial judge's consideration amounted only to assuring 
counsel that the prior convictions would not be ‘admitted as proof of ane 


From the record, it is quite apparent that the trial judge never © 


“ of -<s 


Se. ym, 


exercised his discretion in light of the criteria of the Luck decision. As 
Chief Judge Bazelon recognized, the trial Pee completely misconstrued 
his discretion under Luck and his duty to give "considered judgment - - .to 
defense counsel's argument that it was important for the jury to tee Evans' 


story."' (Op. p.15). See Brown v. United States, 125 U.S. App. D.C. 220, 


370 F.2d 242 (1966) (Reversing conviction of assault on police officer for lack 


of "individualized consideration" of Luck criteria); Brooke v. United States, 


. U.S. App. D.C. , 385 F.2d 279, 285 (1967) (Affirming conviction of ~ 
narcotics offenses when differences in testimony between government agent 
and informer made importance to credibility of prior convictions outweigh 


prejudicial effects). The trial judge did not even ‘consider the issues of the 


relevance of the prior convictions to credibility, or the prejudicial effect 
of those convictions on the jury -- factors essential under Luck. As Chief 


“ 
Judge Bazelon concluded: "Because the trial court misconceived Luck and 


did not consider all the’ relevant factors, it could not properly exercise its 


discretion." (Op. p.15}). (Emphasis added.) 


0 


Had The Trial Court Properly Exercised Its 
Discretion Under Luck, The Government Would 


Have Been Precluded From Raising Appellant's 
Prior Convictions. : on 


Other decisions of this court have reviewed the evidence to 


O. +e. 


determine if the exercise of the trial court's discretion under Luck was 
arbitrary. See Brown v. United States, 125 U.S. App. D.C. 220, 370 F.2d 
242, 243-45 (1966); Brooke v. United States, | U.S. App. D.C. ___,_ 385 
F.2d 279, 286 (1967); Barber v. United States, Case No. 21281, decided 
March 8, 1968; and cf. Gordon v. United States, U.S. App. D.C.__ 
383 F.2d 936, 939 (1967), cert. denied, _U.S.___ (April 22, 1968). 

By contrast, the majority opinion in this case held merely 
that the Luck standards never come into play until and unless a “threshold a 
burden" by the defense attorney of establishing a "peculiar need" for the 
defendant to testify has been met. 

Any examination of the reasonableness of the trial court's ruling 


in this case requires the conclusion that the ruling reflects total failure to 


exercise the discretion prescribed by Luck. 


As Chief Judge Bazelon stated in his dissenting opinion, 


"Counsel invoked the doctrine and proferred sume valid reasons for its 
y 


application." (Op. p. ll). Defense counsel pointed out the importance of 
the "search for truth" required by the Luck doctrine, quoting from Luck, and 
averring: 


Now, the defendant is inclined, not to take the 
stand if he is going to be confronted with his 
record, So that the jury would be deprived of 
his testimony. Now there is quite a bit even 
in the Government's case, there is quite a bit 


of difference between some of their Lestimonyz 
(Tr. 221, TEE added). 


» 


Notwithstanding this demonstration. of the need for Evans' 


Le 


testimony, the trial judge failed to carry this inquiry any further, but in- 


stead referred counsel to Congress for relief. 


UndereLuck, the trial court should then have considered fully 


the question of the importance of the jury hearing Evans' testimony in light 
of existing facts and testimony at that point in the case. Chief J udge Bazelon 


pointed out that the trial court completely overlooked the following five 


: é 

points: z. 
(a) defendant was on trial for a capital offense, 
(b) he was in custody during all of the 14 months 
before the trial, (c) the delay was not fairly attribu- 
table to him, (d) the government's principal witnesses 
needed to refresh their recollection for testifying, : 
(e) the government's witnesses gave contradictory 
testimony. (Op. p.15). 


-9- 


The question whether me jury should a heard aoecitanr's 
testimony, never directly answered by the trial judge, must be answered 
in the affirmative here. It is necessary to point ‘out once more that wit- 
nesses for the Government were not clear as to what occurred during the 
alleged crime. See Tr. 39, 59, 76-79, 96-97; Op. p. ll, n. 4 and see brief 
for Appellant, Pages 17-18. The trial judge did not attempt to explore the 
contradictions in their testimony, nor in any other way attempt to decide 
on the need for Appellant's testimony. Evans' testimony as to the cause 


« 


of the fight that led to the shooting, the reason he went through the deceased's 


pockets, if he did, would have been a great help to the jury in its 
else, = mM 


“search for the truth." a 
Furthermore, the only evidence to support the verdict of 
guilty of attempted robbery, on which the felony murder conviction is based, 
was testimony of each of the two principal government witnesses, whose 
testimony was in conflict. (See Appellant's Br., p. 18). Since Evans chose 
not to take the stand for fear of the prejudicial effect of impeachment by his 
prior convictions, he was unable to refute or shed light gn the events or the 
statements he allegedly made to the witnesses. 
Certainly the trial judge should at least have weighed all 
these considerations before ruling in favor of permitting impeachment, How- 
ever, he failed to follow up on the defense counsel's raising of these issues 


and instead foreclosed further argument by reference to the statute, while 


admitting "your point is well taken." 


After listening to the arguments of Evans’ counsel, the trial 
court merely stated "The Court rules that the convictions may be introduced 
in evidence. You have your position on the record." (Tr.p. 223). The 
natural inference from this statement is that there is a other ergoment 
necessary or even which will be received. 

The trial judge never even reached the primary question under 
Luck of weighing the prejudicial effect on the jury of prior commictions for 
petty larceny and narcotics possession against their relevance to the issue of 


the credibility of the Appellant. Defense counsel argued that a jury would be | 


inclined to considera party convicted of narcotics offenses as "a bad egg" and 
ALi 

to consider the conviction as proof of guilt. (Tr. 223). The conviction for 

narcotics possession is especially prejudicial, yet has little or no relevance 

to Evans' credibility as a witness (See Appellant's Br., 22-23 and Reply Br., 


12-13). Even the majority of the sitting division, while of the opinion that 


the petty larceny conviction related to credibility, conceded "the relationship 


of the narcotics offense to veracity is somewhat less clear." (Op. p. 6). Yet 


the trial court never considered the issue. ~ 
ee 


The decision in the present case stands in marked contrast to 
the recent case of Barber v. United States, No. 21,281, decided March 8, 1968. 
There, another division of this court held that the failure of the trial judge to 


apply the criteria of Luck to the cross-examination of the appellant therein 


was an abuse of discretion requiring reversal. The prior convictions there 
were for robbery and petty larceny, while Barber was charged with a sex 
crime. After pointing out that evidence of identification of the appellant was 
weak and that the likelihood of prejudice was great because of the inflamma- 
tory nature of the crime charged, the majority there concluded: "we are 
content that if the trial judge had applied the criteria required by Luck to 
the cross-examination of appellant in this case, evidence of prior convictions 


would have been excluded." (Slip Opinion, p. 4). 


The same conclusions would apply to the instant case involving 


violent death and robbery, where the testimony of government witnesses is 


a a) 


contradictory on the circumstances surrounding the alleged crime. 
The trial court thus clearly abused its discretion under Luck 
in ruling that prior convictions could be used to impeach appellant. 
sans 
The Newly Imposed Burden Placed On Defense 


Counsel To Demonstrate A "Special Need" For 


The Application Of The Luck Doctrine, Since It 
Undermines That Doctrine And Conflicts With 


Decisions Of Other Panels Of This Court, Should 
Not Be Applied Retroactively To Appellant Here, 
Where Defense Counsel Attempted To Raise Luck ~ 
Issues, As They Were Then Understood, And Was 
Met With Unresponsive Comments And Rulings 

By The Trial Court. 


The majority opinion recognized that "development of the scope 


of the Luck discretion and the manner in which it is properly exercised has 


been recent in this jurisdiction. " (Op. p. 8). The majority also noted 
that the trial court's consideration of the Luck claims had not been "un- 
exceptionable" and "could wen have been more cotiecnene!  Not- 
withstanding this, the majority held that the burden was oniacly sasn 
defense counsel to avoid any uncertainties or problems in the eee 
consideration of the Luck issue, and that defense counsel had failed to 
meet this burden "because he did not make any affirmative phomine of why 
there was a special need for the Appellant's testimony here," Thid. 


« 


The majority held that such affirmative showing should have 


been made by placing Evans on the stand to testify .out of the presence of 
the jury hearing, or by making an "offer of sea " summarizing the testi- 
mony of Evans. The majority relied on Gordon v. United States, __ U.S. 
App. D. C. __, 383 F.2d 936 (1967), which was decided after the appellate 
oral argument and 14 months after the trial in the instant case, a the basis 
for this approach. 

Chief Judge Bazelon, in his dissenting opinion, contends that 
the burden on defense counsel is matched by the trial coutt's "independent 


responsibility to insure that [Luck] is properly applied." (Op. p. ll). Judge — 
Bazelon would hold defense counsel to "the initial responsibility for raising 


the Luck issue'' accompanied by valid reasons for its application. Then, the 


trial court must "comply with the procedural requirements for ‘carefully 


exploring' the testimony to be offered by Appellant" under the Luck doctrine. 


(Op. p. 11). 


As we have shown, the instant case clearly demonstrates the 

weakness in the majority's standard and the necessity for adoption of Chief 
’ 

Judge Bazelon's view. The record shows that defense counsel made a 
strong attempt to raise the Luck issues at trial, but was.met with lack of 
understanding and rejection by the trial judge. Defense counsel did make 
an affirmative showing of the need for Appellant's testimony to be heard by 
the jury, pointing out that there were inconsistencies in the government's 
case. (Tr. 220-221). He alsotried to argue that the prior convictions which 


« 


the trial court ruled admissible on cross-examination of Appellant would be 
highly prejudicial to sonore without being relevant to the issue of Appellant's 
credibility. (Tr. 222-223). mer 
The majority's insistence that defense counsel should have 
made an "affirmative showing of why there was a special need for Appellant's 
“testimony” (Op. p. 8,’ emphasis added), by placing Evans on the stand to 


testify out of the presence of the jury, or by making "an ‘offer of proof! on 


that score summarizing what the accused would say," thus essentially fore- 


closes resort to the Luck doctrine where, as here, the trial court is unwilling 


at the outset to consider fully the grounds for invoking it. 
No such affirmative "showing" by non-jury hearing or proffer 
was required in the recent cases of Barber v. United States, No. 21, 281 


{March 8, 1968}, and Brown v. United States, 125 U.S. App. D.C. 220, 370 


F.2d 242 (1966). Indeed, the only attempt made by defense counsel in 


Barber to raise the Luck issue apparently was a reference to the Luck case 
“ 


“by name," (Slip Op., p.3). On the basis of that trial court's unfamiliarity 
with Luck and failure to follow up oe the invocation of Luck by defense coun=— 
sel, the sitting division in Barber held that the trial court failed to exercise 
its discretion properly under the Luck doctrine. 

The panels of this Court in Barber and Brown thus disagree 


with the extent of the burden placed on defense counsel by the majority here, 


« 


illustrating clearly the need for en banc rehearing of this case. 


Even if the full Court decides that the burden is properly on 


Site, = 
‘defense attorney to carry the whole Peso et aiCy for consideration of the 
‘Luck doctrine, the Court should not apply it retroactively to Appeitant here. 
' Although defense counsel attempted to raise all of the proper criteria for 
the trial court to invoke the Luck doctrine, as it was then cdeoat cea the 


trial judge effectively cut off full development of those criteria by repeating 


his ruling, based entirely on the statutory right of the Government to impeach 


by prior convictions, and concluding "you have your position on the record." 
e- “ - 


4= 


(Tr. 223). 
oe The disparate rulings of different vanets of this Court and the 

question of the prospective or retroactive application of criteria developed 

under the Luck doctrine, illustrated by the majority opinion in the instant case, 


show the great need for en banc rehearing by this Court. The inherent un- 


fairness of making defense counsel here carry the burden for a stronger 
affirmative showing under the Luck doctrine in the light of his obvious 
attempts to make as strong A fori as possible, without the published 
guidelines now set out by the majority opinion, requires reversal and remand 
of this case to the trial judge for full consideration of the Luck issue, or at 


least to afford defense counsel an informed opportunity to present further 


affirmative showing of the need for Appellant's testimony here. 


CONCLUSION : « 

For the foregoing reasons, Appellant respectfully requests 
that the court en banc rehear and reconsider the @ividead opinion of the sitting 
division in this case. ae 

The Court should hold that for the purposes of appellate review 


of trial court exercise of discretion in ruling on the admissibility of prior 


convictions for impeachment purposes, the trial court itself has the responsi- 


bility to exercise the full scope of its discretion under the Luck decision, once 


raised by defense counsel and accompanied by valid reasons for its applica- 


¢ 


tion, and to give full consideration to the criteria outlined therein. Under 
this requirement, Appellant's conviction in this case should be set aside. 
At the very least, Appellant should not be penalized by retro- 


active dilutions of the Luck doctrine. Rather, defense counsel in this pro- 


ceeding should surely be given an informed opportunity to present a 


further affirmative showing in the manner set forth by the opinion of 
a“ 1 


the sitting division as to the need for Appellant's testimony. 


Respectfully submitted, 


Frederick M. Rowe: 
800 World Center Building 
May 23, 1968 Washington, D. C. | 20006 
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